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In  response  to  the  requests  by  the  Committee  on  Subsidies  and 
Countervailing  Measures  and  the  Committee  on  Anti-Dumping 
Practices,  the  United  States  hereby  notifies  its  anti-dumping  and 
countervailing  duty  laws  and  regulations  to  the  Committees.  See 
G/SCM/N/1 and G/ADP/N/1 (30 January 1995).

Pursuant to its obligations under the Uruguay Round Agreements, the 
United  States  passed  into  law  the  Uruguay  Round  Agreements  Act 
("URAA") on 8 December 1994, which amended the United States anti-
dumping and countervailing duty laws to bring them into conformity 
with the Agreement on Implementation of Article VI and the Agreements 
on  Subsidies  and  Countervailing  Measures.  The  URAA  provisions 
relating  to  anti-dumping  and  countervailing  duties  took  the  form  of 
amendments to Title VII of the Tariff Act of 1930, as amended ("Tariff 
Act").  Therefore,  to  comply  with  the  Committees'  instructions  that 
Members should submit the "full text of laws" relevant to anti-dumping 
and countervailing duties, the United States is submitting Title VII of the 
Tariff Act as amended by Title II of the URAA.

Several provisions of the United States' anti-dumping and countervailing 
duty laws are not included in Title VII of the Tariff Act. For this reason, 
the  United  States  is  submitting  separately:  Tariff  Act  Section  516A, 
"Judicial  Review  in  Countervailing  Duty  and  Anti-Dumping 
Proceedings";  URAA  Section  261,  "Repeal  of  Section  303  and 
Conforming Amendments"; and URAA Section 291, "Effective Date".



With respect to regulations, the United States is submitting the "full text 
of the regulations" relevant to anti-dumping and countervailing duties 
administered by the United States International Trade Commission and 
the Department of Commerce as they currently appear in the Code of 
Federal  Regulation.  See  19  C.F.R.  part  207  and  part  353-356  (April 
1994).  As described below, each agency is in a different stage of the 
process of revisiting existing regulation to bring them into conformity 
with  the  URAA.  Until  the  final  rulemaking process  is  complete,  the 
Commission and Commerce will apply the existing rules as published in 
the Code of Federal Regulations to the extent they are not inconsistent 
with the statute, as amended by the URAA, or superseded by interim 
rules.

On 3  January  1995,  the  International  Trade Commission published a 
notice  in  the  Federal  Register  amending  its  Rules  of  Practice  and 
Procedure on an interim basis to conform with the URAA. See 60 Fed. 
Reg.  18-23.  A copy  of  this  notice  is  included.  These  interim  rules 
became effective on 1 January 1995 and will remain in effect until the 
Commission adopts final rules promulgated in accordance with the usual 
notice, comment, and advance publication procedures.

Also  on  3  January  1995,  the  Department  of  Commerce  published  a 
notice in the Federal Register announcing its intent to initiate a rules 
making proceeding to conform the Department's existing anti-dumping 
duty, countervailing duty, and NAFTA Article 1904 regulations to the 
URAA.  See  60  Fed.  Reg.  80-82.  A copy  of  this  notice  is  included. 
Commerce's  request  for  comment at  the beginning of the rulemaking 
process  prior  to  the publication of  proposed rules  is  an  unusual  step 
added  to  ensure  full  transparency  and  participation  in  the  regulatory 
process.  The development of actual regulations will  be subject to the 
formal rulemaking process, in which the Department will issue proposed 
rules,  receive  comment,  and  then  issue  final  regulations.  During  the 



intervening period, the Department of Commerce will issue very limited 
interim rules.

TITLE VII OF THE TARIFF ACT OF 1930



TITLE VII OF THE TARIFF ACT OF 1930

TITLE VII - COUNTERVAILING AND ANTI-DUMPING DUTIES

Subtitle A - Imposition of Countervailing Duties

Sec. 701. Countervailing duties imposed.

Sec. 702. Procedures for initiating a countervailing duty investigation.

Sec. 703. Preliminary determinations.

Sec. 704. Termination or suspension of investigation.

Sec. 705. Final determinations.

Sec. 706. Assessment of duty.

Sec.  707.  Treatment  of  difference  between  deposit  of  estimated 
countervailing duty and final assessed duty under countervailing duty 
order.

Sec. 708. Effect of derogation of Export-Import Bank financing

Sec. 709. Conditional payment of countervailing duty.

Subtitle B - Imposition of Anti-dumping Duties

Sec.731. Anti-dumping duties imposed.

Sec.732. Procedures for initiating an anti-dumping duty investigation.



Sec.733. Preliminary determinations.

Sec.734. Termination or suspension of investigation.

Sec.735. Final determinations.

Sec.736. Assessment of duty.

Sec.  737.  Treatment  of  difference  between deposit  of  estimated anti-
dumping duty and final assessed duty under anti-dumping duty order.

Sec. 738. Conditional payment of anti-dumping duty.

Sec.  739.  Establishment  of  product  categories  for  short  life  cycle 
merchandise.

Subtitle C - Reviews; Other Actions Regarding Agreements

Chapter 1 - REVIEW OF AMOUNT OF DUTY AND AGREEMENTS 
OTHER THAN

QUANTITATIVE RESTRICTION AGREEMENTS

Sec.751. Administrative review of determinations.

Sec.752. Special rules for Section 751(b) and 751(c) reviews.

Sec:753. Special rules for injury investigations for certain Section 303 
countervailing duty orders and investigations.

Chapter  2  -  CONSULTATIONS  AND  DETERMINATIONS 
REGARDING

QUANTITATIVE RESTRICTION AGREEMENTS



Sec.761. Required consultations.

Sec.762. Required determinations.

Subtitle D - General Provisions

Sec.771. Definitions; special rules.

Sec.771A. Upstream subsidies

Sec.771B. Calculation of countervailable subsidies on certain processed 
agricultural products.

Sec.772. Export price and constructed export price.

Sec.773. Normal value.

Sec.773A. Currency conversion.

Sec.774. Hearings.

Sec.775.  Countervailable  subsidy  practices  discovered  during  a 
proceeding.

Sec.776. Determinations on the basis of the facts available.

Sec.777. Access to information.

Sec.777A. Sampling and averaging; determination of weighted average 
dumping margin and countervailable subsidy rate.

Sec.778. Interest on certain overpayments and underpayment.

Sec.779. Drawback treatment.

Sec.780. Downstream product monitoring.



See.781.  Prevention  of  circumvention  of  anti-dumping  and 
countervailing duty orders.

Sec.782. Conduct of investigations and administrative reviews

Sec.783. Anti-dumping petitions by third countries.

Subtitle A - Imposition of Countervailing Duties

SEC.701. COUNTERVAILING DUTIES IMPOSED

(a) GENERAL RULE. - If -

(1)  the  administering  authority  determines  that  the  government  of  a 
country  or  any  public  entity  within  the  territory  of  a  country  is 
providing, directly or indirectly, a countervailable subsidy with respect 
to  the  manufacture,  production,  or  export  of  a  class  or  kind  of 
merchandise imported, or sold (or likely to be sold) for importation, into 
the United States, and

(2) in the case of merchandise imported from a Subsidies Agreement 
country, the Commission determines that:

(A) an industry in the United States:

(i) is materially injured, or



(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially 
retarded, by reason of imports of that merchandise or by reason of sales 
(or  the likelihood of  sales)  of  that  merchandise for  importation,  then 
there shall be imposed upon such merchandise a countervailing duty, in 
addition  to  any  other  duty  imposed,  equal  to  the  amount  of  the  net 
countervailable  subsidy.  For  purposes  of  this  subsection  and  Section 
705(b)(l), a reference to the sale of merchandise includes the entering 
into  of  any  leasing  arrangement  regarding  the  merchandise  that  is 
equivalent to the sale of the merchandise.

(b) SUBSIDIES AGREEMENT COUNTRY. - For purposes of this title, 
the term "Subsidies Agreement country" means -

(1) a WTO member country,

(2)  a  country  which  the  President  has  determined  has  assumed 
obligations  with  respect  to  the  United  States  which  are  substantially 
equivalent to the obligations under the Subsidies Agreement, or

(3) a country with respect to which the President determines that:

(A) there is an agreement in effect between the United States and that 
country which:

(i)  was in force on the date of the enactment of the Uruguay Round 
Agreements Act, and



(ii) requires unconditional most-favoured-nation treatment with respect 
to articles imported into the United States, and

(B)  the  agreement  described  in  subparagraph  (A)  does  not  expressly 
permit:

(i) actions required or permitted by the GATT 1947 or GATT 1994, as 
defined  in  Section  2(1)  of  the  Uruguay  Round  Agreements  Act,  or 
required by the Congress, or

(ii) non-discriminatory prohibitions or restrictions on importation which 
are designed to prevent deceptive or unfair practices.

(c)  COUNTERVAILING  DUTY  INVESTIGATIONS  INVOLVING 
IMPORTS  NOT  ENTITLED  TO  A  MATERIAL  INJURY 
DETERMINATION - In the case of any article or merchandise imported 
from a country which is not a Subsidies Agreement country-

(1) no determination by the Commission under Section 703(a), 704, or 
705(b) shall be required,

(2)  an  investigation  may  not  be  suspended  under  Section  704(c)  or 
704(l),

(3) no determination as to the presence of critical circumstances shall be 
made under Section 703(e) or 705(a)(2),

(4) Section 706(c) shall not apply,



(5) any reference to a determination described in paragraph (1) or (3), or 
to  the suspension of  an investigation under  Section 704(c)  or  704(l), 
shall be disregarded, and

(6) Section 751(c) shall not apply.

(d) TREATMENT OF INTERNATIONAL CONSORTIA - For purposes 
of  this  subtitle,  if  the members  (or  other  participating entities)  of  an 
international  consortium that  is  engaged in  the  production  of  subject 
merchandise  receive  countervailable  subsidies  from  their  respective 
home countries to assist, permit, or otherwise enable their participation 
in that consortium through production or manufacturing operations in 
their respective home countries, then the administering authority shall 
cumulate all such countervailable subsidies, as well as countervailable 
subsidies  provided  directly  to  the  international  consortium,  in 
determining any countervailing duty upon such merchandise.

(e) UPSTREAM SUBSIDY. - Whenever the administering authority has 
reasonable grounds to believe or suspect that an upstream subsidy, as 
defined  in  Section  771A(a)(l),  is  being  paid  or  bestowed,  the 
administering authority shall  investigate whether an upstream subsidy 
has in fact been paid or bestowed, and if so, shall include the amount of 
the upstream subsidy as provided in Section 771A(a)(3).

(19 U.S.C. 1671)

SEC. 702. PROCEDURES FOR INITIATING A COUNTERVAILING 
DUTY INVESTIGATION.



(a)  INITIATION  BY  ADMINISTERING  AUTHORITY.  -  A 
countervailing  duty  investigation  shall  be  initiated  whenever  the 
administering authority determines, from information available to it, that 
a  formal  investigation  is  warranted  into  the  question  of  whether  the 
elements necessary for the imposition of a duty under Section 701(a) 
exist.

(b) INITIATION BY PETITION:

(1) PETITION REQUIREMENTS. - A countervailing duty proceeding 
shall be initiated whenever an interested party described in subparagraph 
(C),  (D),  (E),  (F),  or  (G)  of  Section 771(9)  files  a  petition  with  the 
administering  authority,  on  behalf  of  an  industry,  which  alleges  the 
elements necessary for the imposition of the duty imposed by Section 
701(a), and which is accompanied by information reasonably available 
to  the  petitioner  supporting  those  allegations.  The  petition  may  be 
amended at such time, and upon such conditions, as the administering 
authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION. - The petitioner 
shall file a copy of the petition with the Commission on the same day as 
it is filed with the administering authority.

(3)  PETITION  BASED  UPON  A  DEROGATION  OF  AN 
INTERNATIONAL  UNDERTAKING  ON  OFFICIAL  EXPORT 
CREDITS. - If the sole basis of a petition filed under paragraph (1) is the 
derogation of an international undertaking on official export credits, the 
administering  authority  shall  immediately  notify  the  Secretary  of  the 
Treasury  who  shall,  in  consultation  with  the  administering  authority, 
within  five  days  after  the  date  on  which  the  administering  authority 
initiates an investigation under subsection (c), determine the existence 



and estimated value of the derogation,  if  any, and shall  publish such 
determination in the Federal Register.

(4) ACTION WITH RESPECT TO PETITIONS.

(A)  NOTIFICATION  OF  GOVERNMENTS.  -  Upon  receipt  of  a 
petition filed under paragraph (1), the administering authority shall:

(i) notify the government of any exporting country named in the petition 
by  delivering  a  public  version  of  the  petition  to  an  appropriate 
representative of such country; and

(ii)  provide  the  government  of  any  exporting  country  named  in  the 
petition  that  is  a  Subsidies  Agreement  country  an  opportunity  for 
consultations with respect to the petition.

(B)  ACCEPTANCE  OF  COMMUNICATIONS.  -  The  administering 
authority shall not accept any unsolicited oral or written communication 
from any  person  other  than  an  interested  party  described  in  Section 
771(9)  (C),  (D),  (E),  (F),  or  (G)  before  the  administering  authority 
makes  its  decision  whether  to  initiate  an  investigation,  except  as 
provided in subparagraph (A)(ii) and subsection (c)(4)(D), and except 
for  inquiries  regarding  the  status  of  the  administering  authority's 
consideration of the petition.

(C)  NON-DISCLOSURE  OF  CERTAIN  INFORMATION.  -  The 
administering  authority  and  the  Commission  shall  not  disclose 



information with regard to any draft petition submitted for review and 
comment before it is filed under paragraph (1)

(c) PETITION DETERMINATION. -

(1) IN GENERAL. -

(A) TIME FOR INITIAL DETERMINATION. - Except as provided in 
subparagraph (B), within 20 days after the date on which a petition is 
filed under subsection (b), the administering authority shall -

(i)  after  examining,  on  the  basis  of  sources  readily  available  to  the 
administering  authority,  the  accuracy  and  adequacy  of  the  evidence 
provided  in  the  petition,  determine  whether  the  petition  alleges  the 
elements necessary for the imposition of a duty under Section 701(a) and 
contains  information reasonably available to  the petitioner  supporting 
the allegations, and

(ii)  determine  if  the  petition  has  been  filed  by  or  on  behalf  of  the 
industry.

(B) EXTENSION OF TIME. - In any case m which the administering 
authority is required poll or otherwise determine support for the petition 
by the industry under paragraph (4)(D), the administering authority may, 
in exceptional circumstances, apply subparagraph (A) by substituting "a 
maximum of 40 days" for "20 days".



(C)  TIME-LIMITS  WHERE  PETITION  INVOLVE  SAME 
MERCHANDISE AS AN ORDER THAT HAS BEEN REVOKED. - If 
a petition is filed under this Section with respect to merchandise that was 
the subject merchandise of -

(i) a countervailing duty order that was revoked under Section 751(d) in 
the 24 months preceding the date the petition is filed, or

(ii) a suspended investigation that was terminated under Section 751(d) 
in  the  24  months  preceding  the  date  the  petition  is  filed,  the 
administering  authority  and  the  Commission  shall,  to  the  maximum 
extent practicable, expedite any investigation initiated under this Section 
with respect to the petition.

(2) AFFIRMATIVE DETERMINATIONS. - If the determinations under 
clauses (i) and (ii) of paragraph (l)(A) are affirmative, the administering 
authority  shall  initiate  an  investigation  to  determine  whether  a 
countervailable  subsidy is  being provided with  respect  to  the  subject 
merchandise.

(3)  NEGATIVE  DETERMINATIONS  -  If  the  determination  under 
clause  (i)  or  (ii)  of  paragraph  (l)(A)  is  negative,  the  administering 
authority shall dismiss the petition, terminate the proceeding, and notify 
the petitioner in writing of the reasons for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT. -



(A)  GENERAL  RULE.-For  purposes  of  this  subsection,  the 
administering authority shall determine that the petition has been filled 
by or on behalf of the industry, if

(i) the domestic producers or workers who support the petition account 
for  at  least  25  per  cent  of  the  total  production  of  the  domestic  like 
product, and

(ii) the domestic producers or workers who support the petition account 
for more than 50 per cent of the production of the domestic like product 
produced  by  that  portion  of  the  industry  expressing  support  for  or 
opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED:

(i)  PRODUCERS  RELATED  TO  FOREIGN  PRODUCERS.  -  In 
determining industry support under subparagraph (A), the administering 
authority shall disregard the position of domestic producers who oppose 
the  petition,  if  such  producers  are  related  to  foreign  producers,  as 
defined  in  Section  771(4)(B)(ii),  unless  such  domestic  producers 
demonstrate  that  their  interests  as  domestic  producers  would  be 
adversely affected by the imposition of a countervailing duty order.

(ii)  PRODUCERS  WHO  ARE  IMPORTERS.  -  The  administering 
authority  may  disregard  the  position  of  domestic  producers  of  a 
domestic like product who are importers of the subject merchandise.



(C) SPECIAL RULE FOR REGIONAL INDUSTRIES. - If the petition 
alleges  that  the  industry  is  a  regional  industry,  the  administering 
authority shall determine whether the petition has been filed by or on 
behalf  of  the  industry  by applying subparagraph  (A)  on the  basis  of 
production in the region.

(D)  POLLING THE INDUSTRY. -  If  the  petition  does  not  establish 
support of domestic producers or workers accounting for more than 50 
per  cent  of  the  total  production  of  the  domestic  like  product,  the 
administering authority shall:

(i) poll the industry or rely on other information in order to determine if 
there is support for the petition as required by subparagraph (A), or

(ii)  if  there  is  a  large  number  of  producers  in  the  industry,  the 
administering authority may determine industry support for the petition 
by using any statistically valid sampling method to poll the industry.

(E)  COMMENTS  BY  INTERESTED  PARTIES.  -  Before  the 
administering authority makes a determination with respect to initiating 
an investigation, any person who would qualify as an interested party 
under  Section  771(9)  if  an  investigation  were  initiated,  may  submit 
comments  or  information  on  the  issue  of  industry  support.  After  the 
administering authority makes a determination with respect to initiating 
an investigation, the determination regarding industry support shall not 
be reconsidered.

(5)  DEFINITION OF DOMESTIC PRODUCERS OR WORKERS.  - 
For  purposes  of  this  subsection,  the  term  "domestic  producers  or 



workers" means those interested parties who are eligible to file a petition 
under subsection (b)(1)(A).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION. - The 
administering authority shall:

(1) notify the Commission immediately of any determination it makes 
under subsection (a) or (c), and

(2) if the determination is affirmative, make available to the Commission 
such  information  as  it  may  have  relating  to  the  matter  under 
investigation, under such procedures as the administering authority and 
the Commission may establish to prevent disclosure, other than with the 
consent  of  the  party  providing  it  or  under  protective  order,  of  any 
information  to  which  confidential  treatment  has  been  given  by  the 
administering authority.

(e) INFORMATION REGARDING CRITICAL CIRCUMSTANCES. - 
If, at any time after the initiation of an investigation under this subtitle, 
the administering authority finds a reasonable basis to suspect that the 
alleged  countervailable  subsidy  is  inconsistent  with  the  Subsidies 
Agreement, the administering authority may request the Commissioner 
of  Customs  to  compile  information  on  an  expedited  basis  regarding 
entries  of  the  subject  merchandise.  Upon receiving  such  request,  the 
Commissioner  of  Customs  shall  collect  information  regarding  the 
volume and value of entries of the class or kind of merchandise that is 
the subject of the investigation and shall transmit such information to the 
administering authority at such times as the administering authority shall 
direct (at least once every 30 days), until a final determination is made 
under  Section  705(a),  the  investigation  is  terminated,  or  the 
administering authority withdraws the request.



(19 U.S.C. 1671a)

SEC. 703. PRELIMINARY DETERMINATIONS.

(a)  DETERMINATION  BY  COMMISSION  OF  REASONABLE 
INDICATION OF INJURY. -

(1) GENERAL RULE. - Except in the case of a petition dismissed by the 
administering authority under Section 702(c)(3), the Commission, within 
the  time  specified  in  paragraph  (2),  shall  determine,  based  on  the 
information available to it at the time of the determination, whether there 
is a reasonable indication that:

(A) an industry in the United States:

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially 
retarded,  by  reason  of  imports  of  the  subject  merchandise  and  that 
imports of the subject merchandise are not negligible. If the Commission 
finds that imports of the subject merchandise are negligible or otherwise 
makes a negative determination under this paragraph, the investigation 
shall be terminated.



(2) TIME FOR COMMISSION DETERMINATION. - The Commission 
shall make the determination described in paragraph (1):

(A) in the case of a petition filed under Section 702(b):

(i) within 45 days after the date on which the petition is filed, or

(ii)  if  the  time  has  been  extended  pursuant  to  Section  702(c)(1)(B), 
within 25 days after the date on which the Commission receives notice 
from the administering authority of initiation of the investigation, and 
(B) in the case of an investigation initiated under Section 702(a), within 
45 days after the date on which the Commission receives notice from the 
administering authority  that  an  investigation has  been  initiated  under 
such Section.

(b)(l)  PRELIMINARY  DETERMINATION  BY  ADMINISTERING 
AUTHORITY.  -  Within  65  days  after  the  date  on  which  the 
administering authority initiates an investigation under Section 702(c)1, 
or an investigation is initiated under Section 702(a), but not before an 
affirmative determination by the Commission under  subsection (a)  of 
this  Section,  the  administering  authority  shall  make  a  determination, 
based  upon  the  information  available  to  it  at  the  time  of  the 
determination,  of  whether  there  is  a  reasonable  basis  to  believe  or 
suspect that a countervailable subsidy is being provided with respect to 
the subject merchandise.

(2) Notwithstanding paragraph (1), when the petition is one subject to 
Section 702(b)(3), the administering authority shall, taking into account 



the  nature  of  the  countervailable  subsidy  concerned,  make  the 
determination  required  by  paragraph  (1)  on  an  expedited  basis  and 
within  65  days  after  the  date  on  which  the  administering  authority 
initiates an investigation under Section 702(c) unless the provisions of 
subsection (c) of this Section apply.

(3)  PRELIMINARY  DETERMINATION  UNDER  WAIVER  OF 
VERIFICATION. - Within 55 days after the initiation of an investigation 
the administering authority shall cause an official designated for such 
purpose to review the information concerning the case received during 
the first 50 days of the investigation, and, if there appears to be sufficient 
information available upon which the determination can reasonably be 
based, to disclose to the petitioner and any interested party, then a party 
to  the  proceedings  that  requests  such  disclosure,  all  available  non-
confidential  information and all  other  information which is  disclosed 
pursuant  to  Section  777.  Within  3  days  (not  counting  Saturdays, 
Sundays, or legal public holidays) after such disclosure, the petitioner 
and each party which is an interested party described in subparagraph 
(C), (D), (E), (F), or (G) of Section 771(9) to whom such disclosure was 
made may furnish to the administering authority an irrevocable written 
waiver of verification of the information received by the authority, and 
an agreement that it is willing to have a determination made on the basis 
of  the  record  then  available  to  the  authority.  If  a  timely  waiver  and 
agreement have been received from the petitioner and each party which 
is an interested party described in subparagraph (C), (D), (E), (F), or (G) 
of Section 771(9) to whom the disclosure was made, and the authority 
finds  that  sufficient  information  is  then  available  upon  which  the 
preliminary  determination  can  reasonably  be  based,  a  preliminary 
determination shall be made on an expedited basis on the basis of the 
record established during the first 50 days after the investigation was 
initiated.

(4) 2DE MINIMIS COUNTERVAILABLE SUBSIDY:



(A)  GENERAL  RULE.  -  In  making  a  determination  under  this 
subsection, the administering authority shall disregard any de minimis 
countervailable  subsidy.  For  purposes  of  the  preceding  sentence,  a 
countervailable  subsidy  is  de  minimis  if  the  administering  authority 
determines that the aggregate of the net countervailable subsidies is less 
than 1 per cent ad valorem or the equivalent specific rate for the subject 
merchandise.

(B) EXCEPTION FOR DEVELOPING COUNTRIES. - In the case of 
subject  merchandise  imported  from  a  Subsidies  Agreement  country 
(other than a country to which subparagraph (C) applies) designated by 
the Trade Representative as a developing country in accordance with 
Section  771(36),  a  countervailable  subsidy  is  de  minimis  if  the 
administering  authority  determines  that  the  aggregate  of  the  net 
countervailable subsidies does not exceed 2 per cent ad valorem or the 
equivalent specific rate for the subject merchandise.

(C) CERTAIN OTHER DEVELOPING COUNTRIES. - In the case of 
subject merchandise imported from a Subsidies Agreement country that 
is:

(i) a least-developed country, as determined by the Trade Representative 
in accordance with Section 771(36), or

(ii) a developing country with respect to which the Trade Representative 
has notified the administering authority that the country has eliminated 
its export subsidies on an expedited basis within the meaning of Article 
27.11 of the Subsidies Agreement, subparagraph (B) shall be applied by 
substituting "3 per cent" for "2 per cent".



(D) LIMITATIONS ON APPLICATION OF SUBPARAGRAPH (C): (i) 
IN GENERAL. - In the case of a country described in subparagraph (C)
(i), the provisions of subparagraph (C) shall not apply after the date that 
is eight years after the date the WTO Agreement enters into force.

(ii) SPECIAL RULE FOR SUBPARAGRAPH (C)(ii) COUNTRIES - In 
the case of a country described in subparagraph (C)(ii), the provisions of 
subparagraph (C) shall not apply after the earlier of:

(I) the date that is eight years after the date the WTO Agreement enters 
into force, or

(II)  the  date  on  which  the  Trade  Representative  notifies  the 
administering authority that such country is providing an export subsidy.

(5)3  NOTIFICATION  OF  ARTICLE  8  VIOLATION.  -  If  the  only 
subsidy  under  investigation  is  a  subsidy  with  respect  to  which  the 
administering authority received notice from the Trade Representative of 
a violation of Article 8 of the Subsidies Agreement, paragraph (1) shall 
be applied by substituting "60 days" for "65 days".

(C)  EXTENSION  OF  PERIOD  IN  EXTRAORDINARILY 
COMPLICATED CASES:

(1) IN GENERAL. - If:



(A) the petitioner makes a timely request for an extension of the period 
within which the determination must be made under subsection (b), or

(B) the administering authority concludes that the parties concerned are 
cooperating and determines that:

(i) the case is extraordinarily complicated by reason of:

(I)  the number and complexity of the alleged countervailable subsidy 
practices;

(II) the novelty of the issues presented;

(III) the need to determine the extent to which particular countervailable 
subsidies  are  used  by  individual  manufacturers,  producers,  and 
exporters; or

(IV) the number of firms whose activities must be investigated; and

(ii) additional time is necessary to make the preliminary determination,

then the administering authority may postpone making the preliminary 
determination under subsection (b)  until  not  later  than the 130th day 
after  the  date  on  which  the  administering  authority  initiates  an 



investigation under Section 702(c), or an investigation is initiated under 
Section 702(a).

(2) NOTICE OF POSTPONEMENT. - The administering authority shall 
notify the parties to the investigation, not later than 20 days before the 
date  on  which  the  preliminary  determination  would  otherwise  be 
required  under  subsection  (b),  if  it  intends  to  postpone  making  the 
preliminary  determination  under  paragraph  (1).  The  notification  shall 
include an explanation of the reasons for the postponement. Notice of 
the postponement shall be published in the Federal Register.

(d)  EFFECT  OF  DETERMINATION  BY  THE  ADMINISTERING 
AUTHORITY. - If the preliminary determination of the administering 
authority under subsection (b) is affirmative, the administering authority 
-

(l)(A) shall:

(i)  determine an estimated individual  countervailable  subsidy rate for 
each exporter and producer individually investigated, and, in accordance 
with Section 705(c)(5), an estimated all-others rate for all exporters and 
producers  not  individually  investigated  and  for  new  exporters  and 
producers within the meaning of Section 751(a)(2)(B), or

(ii)  if  Section  777A(e)(2)(B)  applies,  determine  a  single  estimated 
country-wide subsidy rate, applicable to all exporters and producers, and



(B) shall order the posting of a cash deposit, bond, or other security, as 
the  administering  authority  deems  appropriate,  for  each  entry  of  the 
subject  merchandise  in  an  amount  based  on  the  estimated  individual 
countervailable  subsidy  rate,  the  estimated  all-others  rate,  or  the 
estimated country-wide subsidy rate, whichever is applicable,

(2) shall order the suspension of liquidation of all entries of merchandise 
subject  to  the  determination  which  are  entered,  or  withdrawn  from 
warehouse, for consumption on or after the later of:

(A) the date on which notice of the determination is published in the 
Federal Register, or

(B)  the  date  that  is  60  days  after  the  date  on  which  notice  of  the 
determination to  initiate  the  investigation is  published in  the  Federal 
Register, and

(3) shall make available to the Commission all information upon which 
its  determination  was  based  and  which  the  Commission  considers 
relevant  to  its  injury  determination,  under  such  procedures  as  the 
administering authority and the Commission may establish to prevent 
disclosure, other than with the consent of the party providing it or under 
protective order, of any information to which confidential treatment has 
been given by the administering authority.

The instructions of the administering authority under paragraphs (1) and 
(2) may not remain in effect for more than four months.



(e) CRITICAL CIRCUMSTANCES DETERMINATIONS. -

(1) IN GENERAL. - If a petitioner alleges critical circumstances in its 
original petition, or by amendment at any time more than 20 days before 
the date of a final determination by the administering authority, then the 
administering authority shall promptly (at any time after the initiation of 
the  investigation  under  this  subtitle)  determine,  on  the  basis  of  the 
information available to it  at  that time, whether there is a reasonable 
basis to believe or suspect that:

(A) the alleged countervailable subsidy is inconsistent with the Subsidies 
Agreement, and

(B) there have been massive imports of the subject merchandise over a 
relatively short period.

(2)  SUSPENSION OF LIQUIDATION. -  If  the  determination of  the 
administering  authority  under  paragraph  (1)  is  affirmative,  then  any 
suspension of liquidation ordered under subsection (d)(2) shall apply, or, 
if  notice  of  such  suspension  of  liquidation  is  already  published,  be 
amended to apply, to  unliquidated entries  of  merchandise  entered,  or 
withdrawn from warehouse, for consumption on or after the later of:

(A) the date which is 90 days before the date on which the suspension of 
liquidation was first ordered, or

(B)  the  date  on  which  notice  of  the  determination  to  initiate  the 
investigation is published in the Federal Register.



(f) NOTICE OF DETERMINATION. - Whenever the Commission or 
the administering authority makes a determination under this Section, 
the Commission or the administering authority, as the case may be, shall 
notify  the  petitioner,  and  other  parties  to  the  investigation,  and  the 
Commission or the administering authority (whichever is appropriate) of 
its determination. The administering authority shall include with such 
notification  the  facts  and  conclusions  on  which  its  determination  is 
based. Not later than five days after the date on which the determination 
is required to be made under subsection (a)(2), the Commission shall 
transmit  to  the  administering  authority  the  facts  and  conclusions  on 
which its determination is based.

(g)  TIME  PERIOD  WHERE  UPSTREAM  SUBSIDIZATION 
INVOLVED. -

(1) IN GENERAL. - Whenever the administering authority concludes 
prior to a preliminary determination under Section 703(b), that there is a 
reasonable basis to believe or suspect that an upstream subsidy is being 
bestowed,  the  time  period  within  which  a  preliminary  determination 
must be made shall be extended to 250 days after the filing of a petition 
under  Section  702(b)  or  initiation  of  an  investigation  under  Section 
702(a) (310 days in  cases  declared extraordinarily complicated under 
Section  703(c)),  if  the  administering  authority  concludes  that  such 
additional  time  is  necessary  to  make  the  required  determination 
concerning upstream subsidization.

(2) EXCEPTIONS. - Whenever the administering authority concludes, 
after a preliminary determination under Section 703(b), that there is a 
reasonable basis to believe or suspect that an upstream subsidy is being 
bestowed:



(A) in cases in which the preliminary determination was negative, the 
time period within which a final determination must be made shall be 
extended to 165 or 225 days, as appropriate, under Section 705(a)(1); or

(B) in cases in which the preliminary determination is affirmative, the 
determination concerning upstream subsidization:

(i) need not be made until the conclusion of the first annual review under 
Section 751 of any eventual countervailing duty order, or, at the option 
of the petitioner, or

(ii) will be made in the investigation and the time period within which a 
final determination must be made shall be extended to 165 or 225 days, 
as appropriate, under Section 705(a)(1), as appropriate, except that the 
suspension of liquidation ordered in the preliminary determination shall 
terminate at the end of 120 days from the date of publication of that 
determination and not be resumed unless and until the publication of a 
Countervailing Duty Order under Section 706(a).

There  may  be  an  extension  of  time  for  the  making  of  a  final 
determination under this subsection only if the administering authority 
determines that such additional time is necessary to make the required 
determination concerning upstream subsidization.

(19 U.S.C. 1671b)

SEC. 704. TERMINATION OR SUSPENSION OF INVESTIGATION



(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF 
PETITION

(1) IN GENERAL

(A) WITHDRAWAL OF PETITION. Except as provided in paragraphs 
(2) (3), an investigation under this subtitle may be terminated by either 
the administering authority or the Commission, after notice to all parties 
to the investigation, upon withdrawal of the petition by the petitioner or 
by the administering authority if  the investigation was initiated under 
Section 702(a).

(B)  REFILING  OF  PETITION.  -  If,  within  three  months  after  the 
withdrawal of a petition under subparagraph (A), a new petition is filed 
seeking the imposition of duties on both the subject merchandise of the 
withdrawn petition and the subject merchandise from another country, 
the  administering  authority  and  the  Commission  may  use  in  the 
investigation initiated pursuant to the new petition any records compiled 
in an investigation conducted pursuant to the withdrawn petition. This 
subparagraph  applies  only  with  respect  to  the  first  withdrawal  of  a 
petition.

(2)  SPECIAL  RULES  FOR  QUANTITATIVE  RESTRICTION 
AGREEMENTS. -

(A)  IN  GENERAL.  -  Subject  to  subparagraphs  (B)  and  (C),  the 
administering  authority  may  not  terminate  an  investigation  under 
paragraph (1) by accepting, with the government of the country in which 
the countervailable subsidy practice is alleged to occur, an understanding 
or other kind of agreement to limit the volume of imports into the United 



States of the subject merchandise unless the administering authority is 
satisfied that termination on the basis of that agreement is in the public 
interest.

(B)  PUBLIC  INTEREST  FACTORS.  -  In  making  a  decision  under 
subparagraph  (A)  regarding  the  public  interest,  the  administering 
authority shall take into account:

(i) whether, based upon the relative impact on consumer prices and the 
availability of supplies of the merchandise, the agreement would have a 
greater adverse impact on United States consumers than the imposition 
of countervailing duties;

(ii)  the relative impact  on the international  economic interests  of  the 
United States; and

(iii) the relative impact on the competitiveness of the domestic industry 
producing  the  like  merchandise,  including  any  such  impact  on 
employment and investment in that industry.

(C)  PRIOR  CONSULTATIONS.  -  Before  making  a  decision  under 
subparagraph  (A)  regarding  the  public  interest,  the  administering 
authority shall, to the extent practicable, consult with:

(i) potentially affected consuming industries; and



(ii) potentially affected producers and workers in the domestic industry 
producing the like merchandise,  including producers and workers not 
party to the investigation.

(3)  LIMITATION  ON  TERMINATION  BY  COMMISSION.  -  The 
Commission  may  not  terminate  an  investigation  under  paragraph  (1) 
before  a  preliminary  determination  is  made  by  the  administering 
authority under Section 703(b).

(b) AGREEMENTS TO ELIMINATE OR OFFSET COMPLETELY A 
COUNTERVAILABLE  SUBSIDY  OR  TO  CEASE  EXPORTS  OF 
SUBJECT  MERCHANDISE.  -  The  administering  authority  may 
suspend an investigation if the government of the country in which the 
countervailable subsidy practice is alleged to occur agrees, or exporters 
who  account  for  substantially  all  of  the  imports  of  the  subject 
merchandise agree:

(1)  to  eliminate  the  countervailable  subsidy  completely  or  to  offset 
completely the amount of the net countervailable subsidy, with respect to 
that  merchandise  exported directly  or  indirectly  to  the United States, 
within six months after the date on which the investigation is suspended, 
or

(2) to cease exports of that merchandise to the United States within six 
months after the date on which the investigation is suspended.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT. -



(1) GENERAL RULE. - If the administering authority determines that 
extraordinary circumstances are  present  in a case,  it  may suspend an 
investigation upon the acceptance of an agreement from a government 
described in subsection (b), or from exporters described in subsection 
(b),  if the agreement will  eliminate completely the injurious effect of 
exports to the United States of the subject merchandise.

(2) CERTAIN ADDITIONAL REQUIREMENTS. - Except in the case 
of  an  agreement  by  a  foreign  government  to  restrict  the  volume  of 
imports  of  the  subject  merchandise  into  the  United  States,  the 
administering  authority  may  not  accept  an  agreement  under  this 
subsection unless:

(A) the suppression or undercutting of price levels of domestic products 
by imports of that merchandise will be prevented, and

(B) at least 85 per cent of the net countervailable subsidy be offset.

(3)  QUANTITATIVE  RESTRICTIONS  AGREEMENTS.  -  The 
administering  authority  may  accept  an  agreement  with  a  foreign 
government under this subsection to restrict the volume of imports of 
subject merchandise into the United States, but it may not accept such an 
agreement with exporters.

(4) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES. -



(A)  EXTRAORDINARY CIRCUMSTANCES.  -  For  purposes  of  this 
subsection, the term "extraordinary circumstances" means circumstances 
in which:

(i) suspension of an investigation will be more beneficial to the domestic 
industry than continuation of the investigation, and

(ii) the investigation is complex.

(B) COMPLEX. - For purposes of this paragraph, the term "complex" 
means:

(i) there are a large number of alleged countervailable subsidy practices 
and the practices are complicated,

(ii) the issues raised are novel, or

(iii) the number of exporters involved is large.

(d) ADDITIONAL RULES AND CONDITIONS. -

(1) PUBLIC INTEREST; MONITORING. - The administering authority 
shall not accept an agreement under subsection (b) or (c) unless:



(A) it  is satisfied that suspension of the investigation is in the public 
interest, and

(B)  effective  monitoring  of  the  agreement  by  the  United  States  is 
practicable.

Where  practicable,  the  administering  authority  shall  provide  to  the 
exporters who would have been subject to the agreement the reasons for 
not accepting the agreement and, to the extent possible, an opportunity 
to submit comments thereon. In applying subparagraph (A) with respect 
to  any  quantitative  restriction  agreement  under  subsection  (c),  the 
administering authority shall take into account, in addition to such other 
factors as are considered necessary or appropriate, the factors set forth in 
subsection  (a)(2)(B)  (i),  (ii),  and  (iii)  as  they  apply  to  the  proposed 
suspension  and  agreement,  after  consulting  with  the  appropriate 
consuming industries, producers, and workers referred to in subsection 
(a)(2)(C) (i) and (ii).

(2) EXPORTS OF MERCHANDISE TO UNITED STATES NOT TO 
INCREASE  DURING  INTERIM  PERIOD.  -  The  administering 
authority may not accept any agreement under subsection (b) unless that 
agreement  provides  a  means  of  ensuring  that  the  quantity  of  the 
merchandise covered by that agreement exported to the United States 
during  the  period  provided  for  elimination  or  offset  of  the 
countervailable  subsidy  or  cessation  of  exports  does  not  exceed  the 
quantity of such merchandise exported to the United States during the 
most  recent  representative  period  determined  by  the  administering 
authority.

(3) REGULATIONS GOVERNING ENTRY OR WITHDRAWALS. - In 
order to carry out an agreement concluded under subsection (b) or (c), 
the  administering  authority  is  authorized  to  prescribe  regulations 



governing the entry, or withdrawal from warehouse, for consumption of 
subject merchandise.

(e) SUSPENSION OF INVESTIGATION PROCEDURE. - Before an 
investigation  may  be  suspended  under  subsection  (b)  or  (c)  the 
administering authority shall:

(1) notify the petitioner of, and consult with the petitioner concerning, its 
intention to  suspend the investigation,  and notify other  parties  to  the 
investigation and the Commission not less than 30 days before the date 
on which it suspends the investigation,

(2) provide a copy of the proposed agreement to the petitioner at the 
time  of  the  notification,  together  with  an  explanation  of  how  the 
agreement  will  be  carried  out  and  enforced  (including  any  action 
required of foreign governments), and of how the agreement will meet 
the requirements of subsections (b) and (d), or (c) and (d), and

(3) permit all interested parties described in Section 771(9) to submit 
comments  and  information  for  the  record  before  the  date  on  which 
notice of suspension of the investigation is published under subsection 
(f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION. -

(1) IN GENERAL. -



If  the  administering authority  determines  to  suspend an investigation 
upon acceptance of an agreement described in subsection (b) or (c), then

(A) it shall suspend the investigation, publish notice of suspension of the 
investigation, and issue an affirmative preliminary determination under 
Section 703(b) with respect  to  the subject  merchandise,  unless it  has 
previously issued such a determination in the same investigation,

(B)  the  Commission  shall  suspend any  investigation  it  is  conducting 
with respect to that merchandise, and

(C) the suspension of investigation shall take effect on the day on which 
such notice is published.

(2) LIQUIDATION OF ENTRIES

(A)  CESSATION  OF  EXPORTS;  COMPLETE  ELIMINATION  OF 
NET COUNTERVAILABLE SUBSIDY. - If the agreement accepted by 
the administering authority is an agreement described in subsection (b), 
then:

(i)  notwithstanding the affirmative preliminary determination required 
under paragraph (1)(A), the liquidation of entries of subject merchandise 
shall not be suspended under Section 703(d)(2),

(ii)  if  the  liquidation  of  entries  of  such  merchandise  was  suspended 
pursuant to a previous affirmative preliminary determination in the same 



case with respect  to such merchandise,  that  suspension of liquidation 
shall terminate, and

(iii) the administering authority shall refund any cash deposit and release 
any bond or other security deposited under Section 703(d)(1)(B).

(B)  OTHER  AGREEMENTS.  -  If  the  agreement  accepted  by  the 
administering authority is an agreement described in subsection (c), then 
the liquidation of entries of the subject merchandise shall be suspended 
under  Section  703(d)(2),  or,  if  the  liquidation  of  entries  of  such 
merchandise  was  suspended  pursuant  to  a  previous  affirmative 
preliminary  determination  in  the  same  case,  that  suspension  of 
liquidation shall continue in effect, subject to subsection (h)(3), but the 
security required under Section 703(d)(l)(B) may be adjusted to reflect 
the effect of the agreement.

(3)  WHERE  INVESTIGATION  IS  CONTINUED.  -  If,  pursuant  to 
subsection (g), the administering authority and the Commission continue 
an  investigation  in  which  an  agreement  has  been  accepted  under 
subsection (b) or (c), then:

(A)  if  the  final  determination  by  the  administering  authority  or  the 
Commission under Section 705 is negative, the agreement shall have no 
force or effect and the investigation shall be terminated, or

(B) if  the final determinations by the administering authority and the 
Commission  under  such  Section  are  affirmative,  the  agreement  shall 
remain  in  force,  but  the  administering  authority  shall  not  issue  a 
countervailing duty order in the case so long as:



(i) the agreement remains in force,

(ii) the agreement continues to meet the requirements of subsections (b) 
and (d) or (c) and (d), and

(iii) the parties to the agreement carry out their obligations under the 
agreement in accordance with its terms.

(g) INVESTIGATION TO BE CONTINUED UPON REQUEST. - If the 
administering authority, within 20 days after the date of publication of 
the notice of suspension of an investigation, receives a request for the 
continuation of the investigation from. -

(1) the government of the country in which the countervailable subsidy 
practice is alleged to occur, or

(2) an interested party described in subparagraph (C), (D), (E), (F), or 
(G) of  Section 771(9)  which is  a  party to the investigation,  then the 
administering  authority  and  the  Commission  shall  continue  the 
investigation.

(h) REVIEW OF SUSPENSION. -

(1)  IN  GENERAL.  -  Within  20  days  after  the  suspension  of  an 
investigation under subsection (c), an interested party which is a party to 



the investigation and which is described in subparagraph (C), (D), (E), 
(F), or (G) of Section 771(9) may, by petition filed with the Commission 
and with notice to the administering authority, ask for a review of the 
suspension.

(2)  COMMISSION  INVESTIGATION.  -  Upon  receipt  of  a  review 
petition under paragraph (1), the Commission shall, within 75 days after 
the date on which the petition is filed with it,  determine whether the 
injurious  effect  of  imports  of  the  subject  merchandise  is  eliminated 
completely by the agreement. If the Commission's determination under 
this subsection is negative, the investigation shall be resumed on the date 
of  publication  of  notice  of  such  determination  as  if  the  affirmative 
preliminary determination under Section 703(b) had been made on that 
date.

(3)  SUSPENSION  OF  LIQUIDATION  TO  CONTINUE  DURING 
REVIEW PERIOD. -  The suspension of  liquidation of  entries  of  the 
subject merchandise shall  terminate at  the close of the 20-day period 
beginning on the day after the date on which notice of suspension of the 
investigation is published in the Federal Register, or, if a review petition 
is  filed  under  paragraph  (1)  with  respect  to  the  suspension  of  the 
investigation,  in  the  case  of  an  affirmative  determination  by  the 
Commission  under  paragraph  (2),  the  date  on  which  notice  of  the 
affirmative  determination  by  the  Commission  is  published.  If  the 
determination  of  the  Commission  under  paragraph  (2)  is  affirmative, 
then the administering authority shall:

(A) terminate the suspension of liquidation under Section 703(d)(2), and

(B)  release any bond or  other  security,  and refund any cash deposit, 
required under Section 703(d)(1)(B).



(i) VIOLATION OF AGREEMENT. -

(1) IN GENERAL. - If the administering authority determines that an 
agreement accepted under subsection (b) or (c) is being, or has been, 
violated, or no longer meets the requirements of such subsection (other 
than the requirement, under subsection (c)(1), of elimination of injury) 
and subsection (d), then, on the date of publication of its determination, 
it shall -

(A) suspend liquidation under Section 703(d)(2) of unliquidated entries 
of the merchandise made on or after the later of:

(i) the date which is 90 days before the date of publication of the notice 
of suspension of liquidation, or

(ii) the date on which the merchandise, the sale or to the United States of 
which  was  in  violation  agreement,  or  under  an  agreement  which  no 
longer meets the requirements of subsections (b) and (d) or (c) and (d), 
was first entered, or withdrawn from warehouse, for consumption.

(B) if the investigation was not completed, resume the investigation as if 
its  affirmative  preliminary  determination  under  Section  703(b)  were 
made on the date of its determination under this paragraph,

(C)  if  the  investigation  was  completed  under  subsection  (g),  issue  a 
countervailing duty order under Section 706(a) effective with respect to 
entries of merchandise the liquidation of which was suspended,



(D)  if  it  considers  the  violation  to  be  intentional,  notify  the 
Commissioner  of  Customs  who  shall  take  appropriate  action  under 
paragraph (2), and

(E) notify the petitioner, interested parties who are or were parties to the 
investigation, and the Commission of its action under this paragraph.

(2)  INTENTIONAL  VIOLATION  TO  BE  PUNISHED  BY  CIVIL 
PENALTY.  -  Any  person  who  intentionally  violates  an  agreement 
accepted by the administering authority under subsection (b) or (c) shall 
be subject to a civil penalty assessed in the same amount, in the same 
manner, and under the same procedure, as the penalty imposed for a 
fraudulent violation of Section 592(a) of this Act.

(j)  DETERMINATION  NOT  TO  TAKE  AGREEMENT  INTO 
ACCOUNT. - In making a final determination under Section 705, or in 
conducting  a  review  under  Section  751,  in  a  case  in  which  the 
administering  authority  has  terminated  a  suspension  of  investigation 
under subsection (i)(1), or continued an investigation under subsection 
(g), the Commission and the administering authority shall consider all of 
the subject merchandise, without regard to the effect of any agreement 
under subsection (b) or (c).

(k)  TERMINATION  OF  INVESTIGATIONS  INITIATED  BY 
ADMINISTERING  AUTHORITY.  -The  administering  authority  may 
terminate  any  investigation  initiated  by  the  administering  authority 
under Section 702(a) after providing notice of such termination to all 
parties to the investigation.



(e)  SPECIAL  RULE  FOR  REGIONAL  INDUSTRY 
INVESTIGATIONS. -

(1)  SUSPENSION  AGREEMENTS.  -  If  the  Commission  makes  a 
regional  industry  determination  under  Section  771(4)(C),  the 
administering authority shall offer exporters of the subject merchandise 
who account for substantially all exports of that merchandise for sale in 
the  region  concerned  the  opportunity  to  enter  into  an  agreement 
described in subsection (b) or (c).

(2)  REQUIREMENTS  FOR  SUSPENSION  AGREEMENTS.  -  Any 
agreement  described  in  paragraph  (1)  shall  be  subject  to  all  the 
requirements  imposed  under  this  Section  for  other  agreements  under 
subsection (b) or (c), except that if the Commission makes a regional 
industry determination described in paragraph (1) in the final affirmative 
determination  under  Section  703(b)  but  not  in  the  preliminary 
affirmative  determination  under  Section  705(a),  any  agreement 
described in paragraph (1) may be accepted within 60 days after  the 
countervailing duty order is published under Section 706.

(3)  EFFECT  OF  SUSPENSION  AGREEMENT  ON 
COUNTERVAILING DUTY ORDER. -  If  an agreement described in 
paragraph  (1)  is  accepted  after  the  countervailing  duty  order  is 
published, the administering authority shall resend the order, refund any 
cash  deposit  and  release  any  bond or  other  security  deposited  under 
Section 703(d)(1)(B), and instruct the Customs Service that entries of 
the subject merchandise that were made during the period that the order 
was in effect shall be liquidated without regard to countervailing duties.

(19 U.S.C. 1671c)



SEC. 705. FINAL DETERMINATIONS.

(a) FINAL DETERMINATIONS BY ADMINISTERING AUTHORITY.

(1) IN GENERAL. - Within 75 days after the date of the preliminary 
determination under  Section  703(b),  the  administering authority  shall 
make a final determination of whether or not a countervailable subsidy is 
being  provided  with  respect  to  the  subject  merchandise;  except  that 
when an investigation under this subtitle is initiated simultaneously with 
an investigation under subtitle B, which involves imports of the same 
class  or  kind  of  merchandise  from  the  same  or  other  countries,  the 
administering authority, if requested by the petitioner, shall extend the 
date of the final determination under this paragraph to the date of the 
final determination of the administering authority in such investigation 
initiated under subtitle B.

(2) CRITICAL CIRCUMSTANCES DETERMINATIONS. - If the final 
determination  of  the  administering  authority  is  affirmative,  then  that 
determination,  in  any  investigation  in  which  the  presence  of  critical 
circumstances has been alleged under Section 703(e), shall also contain 
a finding as to whether:

(A)  the  countervailable  subsidy  is  inconsistent  with  the  Subsidies 
Agreement, and

(B) there have been massive imports of the subject merchandise over a 
relatively short period.



Such  findings  may  be  affirmative  even  though  the  preliminary 
determination under Section 703(e)(1) was negative.

(3)  DE  MINIMIS  COUNTERVAILABLE  SUBSIDY. -  In  making  a 
determination under  this  subsection,  the  administering  authority  shall 
disregard any countervailable subsidy that is de minimis as defined in 
Section 703(b)(4).

(b) FINAL DETERMINATION BY COMMISSION. -

(1) IN GENERAL.- The Commission shall make a final determination 
of whether:

(A) an industry in the United States:

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially 
retarded, by reason of imports, or sales (or the likelihood of sales) for 
importation, of the merchandise with respect to which the administering 
authority has made an affirmative determination under subsection (a). If 
the Commission determines that imports of the subject merchandise are 
negligible, the investigation shall be terminated.



(2)  PERIOD  FOR  INJURY  DETERMINATION  FOLLOWING 
AFFIRMATIVE  PRELIMINARY  DETERMINATION  BY 
ADMINISTERING AUTHORITY. - If the preliminary determination by 
the administering authority under Section 703(b) is affirmative, then the 
Commission  shall  make  the  determination  required  by  paragraph  (1) 
before the later of:

(A) the 120th day after the day on which the administering authority 
makes its affirmative preliminary determination under Section 703(b), or

(B)  the  45th  day  after  the  day  on  which  the  administering  authority 
makes its affirmative final determination under subsection (a).

(3)  PERIOD  FOR  INJURY  DETERMINATION  FOLLOWING 
NEGATIVE  PRELIMINARY  DETERMINATION  BY 
ADMINISTERING AUTHORITY. - If the preliminary determination by 
the  administering  authority  under  Section  703(b)  is  negative,  and  its 
final  determination under  subsection (a)  is  affirmative,  then the  final 
determination by the Commission under this subsection shall be made 
within 75 days after the date of that affirmative final determination.

(4) CERTAIN ADDITIONAL FINDINGS. -

(A)  COMMISSION  STANDARD  FOR  RETROACTIVE 
APPLICATION. -

(i) IN GENERAL. - If the finding of the administering authority under 
subsection  (a)(2)  is  affirmative,  then  the  final  determination  of  the 



Commission shall include a finding as to whether the imports subject to 
the  affirmative  determination  under  subsection  (a)(2)  are  likely  to 
undermine seriously the remedial effect of the countervailing duty order 
to be issued under Section 706.

(ii) FACTORS TO CONSIDER. - In making the evaluation under clause 
(i),  the  Commission  shall  consider,  among  other  factors  it  considers 
relevant:

(I) the timing and the volume of the imports,

(II) any rapid increase in inventories of the imports, and

(III) any other circumstances indicating that the remedial effect of the 
countervailing duty order will be seriously undermined.

(B)  If  the  final  determination  of  the  Commission  is  that  there  is  no 
material  injury  but  that  there  is  threat  of  material  injury,  then  its 
determination shall also include a finding as to whether material injury 
by  reason  of  impact  of  the  merchandise  with  respect  to  which  the 
administering  authority  has  made  an  affirmative  determination  under 
subsection  (a)  would  have  been  found  but  for  any  suspension  of 
liquidation of entries of that merchandise.

(c) EFFECT OF FINAL DETERMINATIONS. -

(A)  EFFECT  OF  AFFIRMATIVE  DETERMINATION  BY  THE 
ADMINISTERING  AUTHORITY.  -  If  the  determination  of  the 
administering authority under subsection (a) is affirmative, then:



(A) the administering authority shall make available to the Commission 
all information upon which such determination was based and which the 
Commission  considers  relevant  to  its  determination,  under  such 
procedures  as  the  administering  authority  and  the  Commission  may 
establish to prevent disclosure, other than with the consent of the party 
providing  it  or  under  protective  order,  or  any  information  to  which 
confidential treatment has been given by the administering authority,

(B) (i) the administering authority shall:

(I)  determine an estimated individual  countervailable subsidy rate for 
each exporter and producer individually investigated, and, in accordance 
with  paragraph (5),  an  estimated  all-others  rate  for  all  exporters  and 
producers  not  individually  investigated  and  for  new  exporters  and 
producers within the meaning of Section 751(a)(2)(B), or

(II)  if  777A(e)(2)(B)4  applies,  determine  a  single  estimated  country-
wide subsidy rate, applicable to all exporters and producers,

(ii) shall order the posting of a cash deposit, bond, or other security, as 
the  administering  authority  deems  appropriate,  for  each  entry  of  the 
subject  merchandise  in  an  amount  based  on  the  estimated  individual 
countervailable  subsidy  rate,  the  estimated  all-others  rate,  or  the 
estimated country-wide subsidy rate, whichever is applicable, and

(C) in cases where the preliminary determination by the administering 
authority under Section 703(b) was negative, the administering authority 
shall order the suspension of liquidation under paragraph (2) of Section 
703(d).



(2)  ISSUANCE  OF  ORDER;  EFFECT  OF  NEGATIVE 
DETERMINATION.  -  If  the  determinations  of  the  administering 
authority and the Commission under subsections (a)(1) and (b)(1) are 
affirmative, then the administering authority shall issue a countervailing 
duty  order  under  Section  706(a).  If  either  of  such  determinations  is 
negative, the investigation shall be terminated upon the publication of 
notice  of  that  negative  determination and the  administering  authority 
shall:

(A) terminate the suspension of liquidation under Section 703(d)(2), and

(B)  release  any  bond  or  other  security  and  refund  any  cash  deposit 
required under Section 703(d)(1)(B).

(3)  EFFECT  OF  NEGATIVE  DETERMINATIONS  UNDER 
SUBSECTIONS  (a)(2)  AND  (b)(4)(A).  -If  the  determination  of  the 
administering authority or the Commission under subsection (a)(2) and 
(b)(4)(A),  respectively,  is  negative,  then  the  administering  authority 
shall:

(A) terminate any retroactive suspension of liquidation required under 
paragraph (4) or Section 703(e)(2), and

(B)  release  any  bond or  other  security,  and  refund  any  cash  deposit 
required,  under  Section  703(d)(l)(B)  with  respect  to  entries  of  the 
merchandise the liquidation of which was suspended retroactively under 
Section 703(e)(2).



(4)  EFFECT  OF  AFFIRMATIVE  DETERMINATION  UNDER 
SUBSECTION  (a)(2).  -  If  the  determination  of  the  administering 
authority under subsection (a)(2) is affirmative, then the administering 
authority shall:

(A) in cases where the preliminary determinations by the administering 
authority  under  Sections  703(b)  and  703(e)(l)  were  both  affirmative, 
continue the retroactive suspension of liquidation and the posting of a 
cash deposit, bond, or other security previously ordered under Section 
703(e)(2);

(B) in cases where the preliminary determination by the administering 
authority  under  Section  703(b)  was  affirmative,  but  the  preliminary 
determination under Section 703(e)(1) was negative, shall modify any 
suspension of liquidation and security requirement previously ordered 
under Section 703(d) to apply to unliquidated entries of  merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
date which is 90 days before the date on which suspension of liquidation 
was first ordered; or

(C) in cases where the preliminary determination by the administering 
authority  under  Section  703(b)  and  was  negative,  shall  apply  any 
suspension  of  liquidation  and  security  requirement  ordered  under 
subsection 705(c)(1)(B) to unliquidated entries of merchandise entered, 
or  withdrawn from warehouse,  for  consumption  on  or  after  the  date 
which is 90 days before the date on which suspension of liquidation is 
first ordered.

(5) METHOD FOR DETERMINING THE ALL-OTHERS RATE AND 
THE COUNTRY-WIDE SUBSIDY RATE. -



(A) ALL OTHERS RATE. -

(i)  GENERAL RULE. -  For  purposes of  this  subsection and Section 
703(d),  the  all-others  rate  shall  be  an  amount  equal  to  the  weighted 
average  countervailable  subsidy  rates  established  for  exporters  and 
producers individually investigated, excluding any zero and de minimis 
countervailable subsidy rates, and any rates determined entirely under 
Section 776.

(ii) EXCEPTION. - If the countervailable subsidy rates established for 
all  exporters  and  producers  individually  investigated  are  zero  or  de 
minimis  rates,  or  are  determined  entirely  under  Section  776,  the 
administering authority may use any reasonable method to establish an 
all-others rate for exporters and producers not individually investigated, 
including averaging the weighted average countervailable subsidy rates 
determined for the exporters and producers individually investigated.

(B) COUNTRY-WIDE SUBSIDY RATE. - The administering authority 
may  calculate  a  single  country-wide  subsidy  rate,  applicable  to  all 
exporters  and  producers,  if  the  administering  authority  limits  its 
examination pursuant to Section 777A(e)(2)(B). The estimated country-
wide rate determined under Section 703(d)(l)(A)(ii) or paragraph (l)(B)
(i)(II) of this subsection shall be based on industry-wide data regarding 
the use of subsidies determined to be countervailable.

(d) PUBLICATION OF NOTICE OF DETERMINATIONS. - Whenever 
the administering authority or the Commission makes a determination 
under  this  Section,  it  shall  notify  the  petitioner,  other  parties  to  the 
investigation, and the other agency of its determination and of the facts 



and conclusions of law upon which the determination is based, and it 
shall publish notice of its determination in the Federal Register.

(e) CORRECTION OF MINISTERIAL ERRORS. - The administering 
authority  shall  establish  procedures  for  the  correction  of  ministerial 
errors  in  final  determinations  within  a  reasonable  time  after  the 
determinations  are  issued  under  this  Section.  Such  procedures  shall 
ensure opportunity for interested parties to present their views regarding 
any such errors. As used in this subsection, the term "ministerial error" 
includes  errors  in  addition,  substraction  or  other  arithmetic  function, 
clerical errors resulting from inaccurate copying, duplication, or the like, 
and  any  other  type  of  unintentional  error  which  the  administering 
authority considers ministerial.

(19 U.S.C. 1671d)

SEC. 706. ASSESSMENT OF DUTY

(a) PUBLICATION OF COUNTERVAILING DUTY ORDER. - Within 
seven days after  being notified by the Commission of  an affirmative 
determination under  Section  705(b),  the  administering authority  shall 
publish a countervailing duty order which:

(1) directs customs officers to assess a countervailing duty equal to the 
amount of the net countervailable subsidy determined or estimated to 
exist,  within  six  months  after  the  date  on  which  the  administering 
authority receives satisfactory information upon which assessment may 
be based, but in no event later than 12 months after the end of the annual 
accounting  period  of  the  manufacturer  or  exporter  within  which  the 
merchandise is entered, or withdrawn from warehouse, for consumption,



(2) includes a description of the subject merchandise, in such detail as 
the administering authority deems necessary, and

(3)  requires  the  deposit  of  estimated  countervailing  duties  pending 
liquidation  of  entries  of  merchandise  at  the  same  time  as  estimated 
normal customs duties on that merchandise are deposited.

(b) IMPOSITION OF DUTIES. -

GENERAL RULE. - If the Commission, in its final determination under 
Section 705(b), finds material injury or threat of material injury which, 
but  for  the  suspension of  liquidation under  Section 703(d)(2),  would 
have led to a finding of material injury, then entries of the merchandise 
subject to the countervailing duty order, the liquidation of which has 
been  suspended  under  Section  703(d)(2),  shall  be  subject  to  the 
imposition of countervailing duties under Section 701(a).

(2)  SPECIAL RULE.  -  If  the Commission,  in  its  final  determination 
under Section 705(b), finds threat of material injury, other than threat of 
material injury described in paragraph (1), or material retardation of the 
establishment  of  an  industry  in  the  United  States,  then  merchandise 
subject to a countervailing duty order which is entered, or withdrawn 
from warehouse, for consumption on or after the date of publication of 
notice of an affirmative determination of the Commission under Section 
705(b) shall be subject to the imposition of countervailing duties under 
Section 701(a), and the administering authority shall release any bond or 
other security, and refund any cash deposit made, to secure the payment 
of  countervailing  duties  with  respect  to  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse,  for  consumption  before  that 
date.



(c) SPECIAL RULE FOR REGIONAL INDUSTRIES.-

(1) IN GENERAL. - In an investigation under this subtitle in which the 
Commission  makes  a  regional  industry  determination  under  Section 
771(4)(C),  the  administering  authority  shall,  to  the  maximum  extent 
possible, direct that duties be assessed only on the subject merchandise 
of  the  specific  exporters  or  producers  that  exported  the  subject 
merchandise  for  sale  in  the  region  concerned  during  the  period  of 
investigation.

(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS. - After 
publication  of  the  countervailing  duty  order,  if  the  administering 
authority finds that a new exporter or producer is exporting the subject 
merchandise  for  safe  in  the  region  concerned,  the  administering 
authority shall direct that duties be assessed on the subject merchandise 
of the new exporter or producer consistent with the provisions of Section 
751(a)(2)(B).

(19 U.S.C. 1671e)

SEC. 707. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF 
ESTIMATED COUNTERVAILING DUTY AND FINAL ASSESSED 
DUTY UNDER COUNTERVAILING DUTY ORDER.

(a) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER 
SECTION 703(d)(l)(B). -If the amount of a cash deposit, or the amount 
of  any  bond  or  other  security,  required  as  security  for  an  estimated 
countervailing  duty  under  Section  703(d)(1)(B)  is  different  from the 



amount  of  the countervailing  duty  determined under  a  countervailing 
duty order issued under Section 706, then the difference for entries of 
merchandise entered,  or  withdrawn from warehouse,  for  consumption 
before notice of the affirmative determination of the Commission under 
Section 705(b) is published shall be:

(1)  disregarded,  to  the  extent  that  the  cash  deposit,  bond,  or  other 
security is lower than the duty under the order, or

(2) refunded or released, to the extent that the cash deposit,  bond, or 
other security is higher than the duty under the order.

(b) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER 
SECTION 706(a)(3).- If the amount of an estimated countervailing duty 
deposited under Section 706(a)(3) is different from the amount of the 
countervailing duty determined under a countervailing duty order issued 
under  Section  706,  then  the  difference  for  entries  of  merchandise 
entered, or withdrawn from warehouse, for consumption after notice of 
the affirmative determination of the Commission under Section 705(b) is 
published shall be -

(1) collected, to the extent that the deposit under Section 706(a)(3) is 
lower than the duty determined under the order, or

(2) refunded, to the extent that the deposit under Section 706(a)(3) is 
higher than the duty determined under the order, together with interest as 
provided by Section 778.



(19 U.S.C. 1671f)

SEC. 708. EFFECT OF DEROGATION OF EXPORT-IMPORT BANK 
FINANCING.

Nothing in this title shall be interpreted as superseding the provisions of 
Section  1912  of  the  Export-Import  Bank  Act  Amendments  of  1978, 
except that in the event of an assessment of duty based on a derogation 
under Section 706 or action under Section 703(d)(l)(B), the Secretary of 
the  Treasury  shall  not  authorize  the  Bank  to  provide  guarantees, 
insurance  and  credits  to  competing  United  States  sellers  pursuant  to 
Section 1912 of such Act.

(19 U.S.C. 1671g)

SEC.  709.  CONDITIONAL  PAYMENT  OF  COUNTERVAILING 
DUTY.

(a) IN GENERAL. - For all entries, or withdrawals from warehouse, for 
consumption of merchandise subject to a countervailing duty order on or 
after  the  date  of  publication  of  such  order,  no  customs  officer  may 
deliver merchandise of that class or kind to the person by whom or for 
whose  account  it  was imported  unless  that  person complies  with the 
requirement of subsection (b) and deposits with the appropriate customs 
officer an estimated countervailing duty in an amount determined by the 
administering authority.



(b) IMPORTER REQUIREMENTS.- In order to meet the requirements 
of this subsection, a person shall -

(1)  Furnish,  or  arrange to have furnished,  to the appropriate customs 
officer such information as the administering authority deems necessary 
for  ascertaining  any  countervailing  duty  to  be  imposed  under  this 
subtitle,

(2) maintain and furnish to the customs officer such records concerning 
such merchandise as the administering authority, by regulation, requires, 
and

(3) pay, or agree to pay on demand, to the customs officer the amount of 
countervailing duty imposed under this subtitle on that merchandise.

(19 U.S.C. 1671h)

Subtitle B - Imposition of Anti-dumping Duties

SEC. 731. ANTI-DUMPING DUTIES IMPOSED

If :



(1) The administering authority determines that a class or kind of foreign 
merchandise is being, or is likely to be, sold in the United States at less 
than its fair value, and

(2) The Commission determines that:

(A) An industry in the United States:

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially 
retarded, by reason of imports of that merchandise or by reason of sales 
(or  the likelihood of  sales)  of  that  merchandise for  importation,  then 
there shall be imposed upon such merchandise an anti-dumping duty, in 
addition to any other duty imposed, in an amount equal to the amount by 
which the  normal  value  exceeds  the  export  price  (or  the  constructed 
export price) for the merchandise. For purposes of this subsection and 
Section  735(b)(1),  a  reference  to  the  sale  of  foreign  merchandise 
includes  the  entering  into  of  any  leasing  arrangement  regarding  the 
merchandise that is equivalent to the age sale of the merchandise.

(19 U.S.C. 1673)

SEC.  732.  PROCEDURES FOR INITIATING AN ANTI-DUMPING 
DUTY



(a) INITIATION BY ADMINISTERING AUTHORITY. -

(1)  IN  GENERAL.-  An  anti-dumping  duty  investigation  shall  be 
initiated  whenever  the  administering  authority  determines,  from 
information available to it, that a formal investigation is warranted into 
the question of whether the elements necessary for the imposition of a 
duty under Section 731 exist.

(2) CASES INVOLVING PERSISTENT DUMPING. -

(A)  MONITORING.  -  The  administering  authority  may  establish  a 
monitoring programme with  respect  to  imports  of  a  class  or  kind of 
merchandise from any additional supplier country for a period not to 
exceed one year if -

(i) More than one anti-dumping order is in effect with respect to that 
class or kind of merchandise;

(ii)  in  the judgment  of  the administering authority  there  is  reason to 
believe  or  suspect  an  extraordinary  pattern  of  persistent  injurious 
dumping from one or more additional supplier countries; and

(iii)  in the judgment of  the administering authority this  extraordinary 
pattern  is  causing  a  serious  commercial  problem  for  the  domestic 
industry.



(B) If during the period of monitoring referred to in subparagraph (A), 
the  administering  authority  determines  that  there  is  sufficient 
information  to  initiate5  a  formal  investigation  under  this  subsection 
regarding  an  additional  supplier  country,  the  administering  authority 
shall immediately commence1 such an investigation.

(C) DEFINITION. - For purposes of this paragraph, the term "additional 
supplier  country"  means  a  country  regarding  which  no  anti-dumping 
investigation is  currently pending,  and no anti-dumping duty order is 
currently  in  effect,  with  respect  to  imports  of  the  class  or  kind  of 
merchandise covered by subparagraph (A).

(D)  EXPEDITIOUS  ACTION.  -The  administering  authority  and  the 
Commission, to the extent practicable, shall expedite proceedings under 
this  subtitle  undertaken as  a  result  of  a  formal  investigation initiated 
under subparagraph (B).

(b) INITIATION BY PETITION. -

(1) PETITION REQUIREMENTS. - An anti-dumping proceeding shall 
be initiated whenever an interested party described in subparagraph (C), 
(D),  (E),  (F),  or  (G)  of  Section  771(9)  files  a  petition  with  the 
administering  authority,  on  behalf  of  an  industry,  which  alleges  the 
elements necessary for the imposition of the duty imposed by Section 
731, and which is accompanied by information reasonably available to 
the petitioner supporting those allegations. The petition may be amended 
at such time, and upon such conditions, as the administering authority 
and the Commission may permit.



(2) SIMULTANEOUS FILING WITH COMMISSION. - The petitioner 
shall file a copy of the petition with the Commission on the same day as 
it is filed with the administering authority.

(3) ACTION WITH RESPECT TO PETITIONS. -

(A) NOTIFICATION OF GOVERNMENTS.- Upon receipt of a petition 
filed under paragraph (1),  the administering authority shall  notify the 
government of any exporting country named in the petition by delivering 
a public version of the petition to an appropriate representative of such 
country.

(B)  ACCEPTANCE  OF  COMMUNICATIONS.  -  The  administering 
authority shall not accept any unsolicited oral or written communication 
from any  person  other  than  an  interested  party  described  in  Section 
771(9)  (C),  (D),  (E),  (F),  or  (G)  before  the  administering  authority 
makes  its  decision  whether  to  initiate  an  investigation,  except  as 
provided in subsection (c)(4)(D), and except for injuries regarding the 
status of the administering authority's consideration of the petition.

(C)  NONDISCLOSURE  OF  CERTAIN  INFORMATION.  -  The 
administering  authority  and  the  Commission  shall  not  disclose 
information with regard to any draft petition submitted for review and 
comment before it is filed under paragraph (1).

(c) PETITION DETERMINATION. -

(1) IN GENERAL. -



(A) TIME FOR INITIAL DETERMINATION.- Except as provided in 
subparagraph (B), within 20 days after the date on which a petition is 
filed under subsection (b), the administering authority shall:

(i)  after  examining,  on  the  basis  of  sources  readily  available  to  the 
administering  authority,  the  accuracy  and  adequacy  of  the  evidence 
provided  in  the  petition,  determine  whether  the  petition  alleges  the 
elements necessary for the imposition of a duty under Section 731 and 
contains  information reasonably available to  the petitioner  supporting 
the allegations, and

(ii)  determine  if  the  petition  has  been  filed  by  or  on  behalf  of  the 
industry.

(B) EXTENSION OF TIME. - In any case in which the administering 
authority  is  required  to  poll  or  otherwise  determine  support  for  the 
petition  by  the  industry  under  paragraph  (4)(D),  the  administering 
authority may, in exceptional circumstances, apply subparagraph (A) by 
substituting "a maximum of 40 days" for "20 days".

(C)  TIME  LIMITS  WHERE  PETITION  INVOLVES  SAME 
MERCHANDISE AS AN ORDER THAT HAS BEEN REVOKED. - If 
a petition is filed under this Section with respect to merchandise that was 
the subject merchandise of:

(i)  An  anti-dumping  duty  order  or  finding  that  was  revoked  under 
Section 751(d) in the 24 months preceding the date the petition is filed, 
or



(ii) a suspended investigation that was terminated under Section 751(d) 
in  the  24  months  preceding  the  date  the  petition  is  filed,  the 
administering  authority  and  the  Commission  shall,  to  the  maximum 
extent practicable, expedite any investigation initiated under this Section 
with respect to the petition.

(2) AFFIRMATIVE DETERMINATIONS. - If the determinations under 
clauses (i) and (ii) of paragraph (l)(A) are affirmative, the administering 
authority shall initiate an investigation to determine whether the subject 
merchandise is being, or is likely to be, sold in the United States at less 
than its fair value.

(3)  NEGATIVE  DETERMINATIONS.  -  If  the  determination  under 
clause  (i)  or  (ii)  of  paragraph  (1)(A)  is  negative,  the  administering 
authority shall dismiss the petition, terminate the proceeding, and notify 
the petitioner in writing of the reasons for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT. -

(A)  GENERAL  RULE.  -  For  purposes  of  this  subsection,  the 
administering authority shall determine that the petition has been filed 
by or on behalf of the industry, if

(i) the domestic producers or workers who support the petition account 
for  at  least  25  per  cent  of  the  total  production  of  the  domestic  like 
product, and



(ii) the domestic producers or workers who support the petition account 
for more than 50 per cent of the production of the domestic like product 
produced  by  that  portion  of  the  industry  expressing  support  for  or 
opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED. -

(i)  PRODUCERS  RELATED  TO  FOREIGN  PRODUCERS.  -  In 
determining industry support under subparagraph (A), the administering 
authority shall disregard the position of domestic producers who oppose 
the  petition,  if  such  producers  are  related  to  foreign  producers,  as 
defined  in  Section  771(4)(B)(ii),  unless  such  domestic  producers 
demonstrate  that  their  interests  as  domestic  producers  would  be 
adversely affected by the imposition of an anti-dumping duty order.

(ii)  PRODUCERS  WHO  ARE  IMPORTERS.  -  The  administering 
authority  may  disregard  the  position  of  domestic  producers  of  a 
domestic like product who are importers of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES. - If the petition 
alleges the industry is a regional industry, the administering authority 
shall determine whether the petition has been filed by or on behalf of the 
industry by applying subparagraph (A) on the basis of production in the 
region.

(D)  POLLING THE INDUSTRY. -  If  the  petition  does  not  establish 
support of domestic producers or workers accounting for more than 50 
per  cent  of  the  total  production  of  the  domestic  like  product,  the 
administering authority shall-



(i) poll the industry or rely on other information in order to determine if 
there is support for the petition as required by subparagraph (A); or

(ii)  if  there  is  a  large  number  of  producers  in  the  industry,  the 
administering authority may determine industry support for the petition 
by using any statistically valid sampling method to poll the industry.

(E)  COMMENTS  BY  INTERESTED  PARTIES.  -  Before  the 
administering authority makes a determination with respect to initiating 
an investigation, any person who would qualify as an interested party 
under  Section  771(9)  if  an  investigation  were  initiated,  may  submit 
comments  or  information  on  the  issue  of  industry  support.  After  the 
administering authority makes a determination with respect to initiating 
an investigation, the determination regarding industry support shall not 
be reconsidered.

(5)  DEFINITION OF DOMESTIC PRODUCERS OR WORKERS.  - 
For  purposes  of  this  subsection,  the  term  "domestic  producers  or 
workers" means those interested parties who are eligible to file a petition 
under subsection (b)(1)(A).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION. - The 
administering authority shall:

(1) Notify the Commission immediately of any determination it makes 
under subsection (a) or (c), and



(2) if the determination is affirmative, make available to the Commission 
such  information  as  it  may  have  relating  to  the  matter  under 
investigation, under such procedures as the administering authority and 
the Commission may establish to prevent disclosure, other than with the 
consent  of  the  party  providing  it  or  under  protective  order,  of  any 
information  to  which  confidential  treatment  has  been  given  by  the 
administering authority.

(e) INFORMATION REGARDING CRITICAL CIRCUMSTANCES. - 
If, at any time after the initiation of an investigation under this subtitle, 
the administering authority finds a reasonable basis to suspect that:

(1) there is a history of dumping in the United States or elsewhere of the 
subject merchandise, or

(2) the person by whom, or for whose account,  the merchandise was 
imported knew, or should have known, that the exporter was selling the 
subject  merchandise  at  less  than  its  fair  value,  the  administering 
authority  may  request  the  Commissioner  of  Customs  to  compile 
information  on  an  expedited  basis  regarding  entries  of  the  subject 
merchandise.  Upon  receiving  such  request,  the  Commissioner  of 
Customs shall  correct information regarding the volume and value of 
entries of the subject merchandise and shall transmit such information to 
the administering authority at such times as the administering authority 
shall direct (at least once every 30 days), until a final determination is 
made  under  Section  735(a),  the  investigation  is  terminated,  or  the 
administering authority withdraws the request.

(19 U.S.C. 1673a)



SEC. 733. PRELIMINARY DETERMINATIONS.

(a)  DETERMINATION  BY  COMMISSION  OF  REASONABLE 
INDICATION OF INJURY. -

(1) GENERAL RULE. - Except in the case of a petition dismissed by the 
administering authority under Section 732(c)(3), the Commission, within 
the  time  specified  in  paragraph  (2),  shall  determine,  based  on  the 
information available to it at the time of the determination, whether there 
is a reasonable indication that -

(A) an industry in the United States:

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially 
retarded,  by  reason  of  imports  of  the  subject  merchandise  and  that 
imports of the subject merchandise are not negligible. If the Commission 
finds that imports of the subject merchandise are negligible or otherwise 
makes a negative determination under this paragraph, the investigation 
shall be terminated.

(2) TIME FOR COMMISSION DETERMINATION. - The Commission 
shall make the determination described in paragraph (1) -



(A) in the case of a petition filed under Section 732(b):

(i) within 45 days after the date on which the petition is filed, or

(ii)  if  the  time  has  been  extended  pursuant  to  Section  732(c)(1)(B), 
within 25 days after the date on which the Commission receives notice 
from the administering authority of initiation of the investigation, and 
(B) in the case of an investigation initiated under Section 732(a), within 
45 days after the date on which the Commission receives notice from the 
administering authority  that  an  investigation has  been  initiated  under 
such Section.

(b)  PRELIMINARY  DETERMINATION  BY  ADMINISTERING 
AUTHORITY. -

(1) PERIOD OF ANTI-DUMPING DUTY INVESTIGATION.

(A) IN GENERAL. - Except as provided in subparagraph (B), within 
140 days after the date on which the administering authority initiates an 
investigation under Section 732(c), or an investigation is initiated under 
Section  732(a),  but  not  before  an  affirmative  determination  by  the 
Commission  under  subsection  (a)  of  this  Section,  the  administering 
authority  shall  make  a  determination,  based  upon  the  information 
available to it  at  the time of the determination, of whether there is a 
reasonable basis to believe or suspect that the merchandise is being sold, 
or is likely to be sold at less than fair value.



(B)  IF  CERTAIN  SHORT  LIFE  CYCLE  MERCHANDISE 
INVOLVED.  -  If  a  petition  filed  under  Section  732(b),  or  an 
investigation initiated  under  Section 732(a),  concerns  short  life  cycle 
merchandise  that  is  included in  a  product  category established under 
Section 739(a), subparagraph (A) shall be applied:

(i) by substituting "100 days" for "140 days" if manufacturers that are 
second offenders account for a significant proportion of the merchandise 
under investigation, and

(ii) by substituting "80 days" for "140 days" if manufacturers that are 
multiple  offenders  account  for  a  significant  proportion  of  the 
merchandise under investigation.

(C) DEFINITIONS OF OFFENDERS.- For purposes of subparagraph 
(B):

(i) the term "second offender" means a manufacturer that is specified in 
two affirmative dumping determinations (within the meaning of Section 
739) as the manufacturer of short life cycle merchandise that is:

(I) specified in both such determinations, and

(II) within the scope of the product category referred to in subparagraph 
(B).



(ii) the term "multiple offender" means a manufacturer that is specified 
in  three  or  more  affirmative  dumping  determinations  (within  the 
meaning  of  Section  739)  as  the  manufacturer  of  short  life  cycle 
merchandise that is:

(I) specified in each of such determinations, and

(II) within the scope of the product category referred to in subparagraph 
(B).

(2)  PRELIMINARY  DETERMINATION  UNDER  WAIVER  OF 
VERIFICATION.  -  Within  75  days  after  the  initiation  of  an 
investigation,  the  administering  authority  shall  cause  an  official 
designated for such purpose to review the information concerning the 
case received during the first 60 days of the investigation, and, if there 
appears  to  be  sufficient  information  available  upon  which  the 
preliminary determination can reasonably be based, to disclose to the 
petitioner and any interested party, then a party to the proceedings that 
requests such disclosure, all available non-confidential information and 
all other information which is disclosed pursuant to Section 777. Within 
three days (not counting Saturdays, Sundays, or legal public holidays) 
after such disclosure, the petitioner and each party which is an interested 
party described in  subparagraph (C),  (D),  (E),  (F),  or  (G) of  Section 
771(9)  to  whom  such  disclosure  was  made  may  furnish  to  the 
administering authority an irrevocable written waiver of verification of 
the information received by the authority, and an agreement that it  is 
willing to have a preliminary determination made on the basis of the 
record then available to the authority. If a timely waiver and agreement 
have  been  received  from  the  petitioner  and  each  party  which  is  an 
interested party described in subparagraph (C), (D), (E), (F), or (G) of 
Section 771(9) to whom the disclosure was made, and the authority finds 
that sufficient information is then available upon which the preliminary 
determination  can  reasonably  be  based,  a  preliminary  determination 



shall be made within 90 days after the initiation of the investigation on 
the  basis  of  the  record  established  during  the  first  60  days  after  the 
investigation was initiated.

(3) DE MINIMIS DUMPING MARGIN. - In making a determination 
under  this  subsection,  the  administering authority  shall  disregard any 
weighted average dumping margin that is de minimis. For purposes of 
the  preceding  sentence,  a  weighted  average  dumping  margin  is  de 
minimis if the administering authority determines that it is less than 2 
per  cent  ad  valorem  or  the  equivalent  specific  rate  for  the  subject 
merchandise.

(C)  EXTENSION  OF  PERIOD  IN  EXTRAORDINARILY 
COMPLICATED CASES. -

(1) IN GENERAL. - If -

(A) the petitioner makes a timely request for an extension of the period 
within which the determination must be made under subsection (b)(1), or

(B) the administering authority concludes that the parties concerned are 
cooperating and determines that:

(i) the case is extraordinarily complicated by reason of:

(I) the number and complexity of the transactions to be investigated or 
adjustments to be considered,



(II) the novelty of the issues presented, or

(III) the number of firms whose activities must be investigated, and

(ii) additional time is necessary to make the preliminary determination,

then the administering authority may postpone making the preliminary 
determination under subsection (b)(l) until not later than the 190th day 
after  the  date  on  which  the  administering  authority  initiates  an 
investigation under Section 732(c), or an investigation is initiated under 
Section  732(a).  No  extension  of  a  determination  date  may  be  made 
under this paragraph for any investigation in which a determination date 
provided for in subsection (b)(1)(B) applies unless the petitioner submits 
written notice to the authority of its consent to the extension.

(2) NOTICE OF POSTPONEMENT. - The administering authority shall 
notify the parties to the investigation, not later than 20 days before the 
date  on  which  the  preliminary  determination  would  otherwise  be 
required under subsection (b)(1), if it  intends to postpone making the 
preliminary  determination  under  paragraph  (1).  The  notification  shall 
include an explanation of the reasons for the postponement, and notice 
of the postponement shall be published in the Federal Register.

(d)  EFFECT  OF  DETERMINATION  BY  THE  ADMINISTERING 
AUTHORITY - If  the preliminary determination of the administering 
authority under subsection (b) is affirmative, the administering authority:



(1)(A) shall:

(i) determine an estimated weighted average dumping margin for each 
exporter and producer individually investigated, and

(ii) determine, in accordance with Section 735(c)(5), an estimated all-
others rate for all exporters and producers not individually investigated, 
and

(B) shall order the posting of a cash deposit, bond, or other security, as 
the  administering  authority  deems  appropriate,  for  each  entry  of  the 
subject  merchandise  in  an  amount  based  on  the  estimated  weighted 
average dumping margin or the estimated all-others rate, whichever is 
applicable,

(2) shall order the suspension of liquidation of all entries of merchandise 
subject  to  the  determination  which  are  entered,  or  withdrawn  from 
warehouse, for consumption on or after the later of:

(A) the date on which notice of the determination is published in the 
Federal Register, or

(B)  the  date  that  is  60  days  after  the  date  on  which  notice  of  the 
determination to  initiate  the  investigation is  published in  the  Federal 
Register, and



(3) shall make available to the Commission all information upon which 
such  determination  was  based  and  which  the  Commission  considers 
relevant  to  its  injury  determination,  under  such  procedures  as  the 
administering authority and the Commission may establish to prevent 
disclosure, other than with the consent of the party providing it or under 
protective order, of any information to which confidential treatment has 
been given by the administering authority.

The instructions of the administering authority under paragraphs (1) and 
(2) may not remain in effect for more than four months, except that the 
administering authority may, at the request of exporters representing a 
significant proportion of exports of the subject merchandise, extend that 
four-month period to not more than six months.

(e) CRITICAL CIRCUMSTANCES DETERMINATIONS. -

(1) IN GENERAL. - If a petitioner alleges critical circumstances in its 
original petition, or by amendment at any time more than 20 days before 
the date of a final determination by the administering authority, then the 
administering authority shall promptly (at any time after the initiation of 
the  investigation  under  this  subtitle)  determine,  on  the  basis  of  the 
information available to it  at  that time, whether there is a reasonable 
basis to believe or suspect that-

(A) (i) there is a history of dumping and material injury by reason of 
dumped  imports  in  the  United  States  or  elsewhere  of  the  subject 
merchandise, or

(ii)  the person by whom, or for whose account, the merchandise was 
imported knew or should have known that the exporter was selling the 



subject merchandise at less than its fair value and that there was likely to 
be material injury by reason of such sales, and

(B) there have been massive imports of the subject merchandise over a 
relatively short period.

The  administering  authority  shall  be  treated  as  having  made  an 
affirmative determination under subparagraph (A) in any investigation to 
which subsection (b)(1)(B) is applied.

(2)  SUSPENSION  OF  LIQUIDATION.-  If  the  determination  of  the 
administering  authority  under  paragraph  (1)  is  affirmative,  then  any 
suspension of liquidation ordered under subsection (d)(2) shall apply, or, 
if  notice  of  such  suspension  of  liquidation  is  already  published,  be 
amended to apply, to  unliquidated entries  of  merchandise  entered,  or 
withdrawn from warehouse, for consumption on or after the later of:

(A) the date which is 90 days before the date on which the suspension of 
liquidation was first ordered, or

(B)  the  date  on  which  notice  of  the  determination  to  initiate  the 
investigation is published in the Federal Register.

(f) NOTICE OF DETERMINATION. - Whenever the Commission or 
the administering authority makes a determination under this Section, 
the Commission or the administering authority, as the case may be, shall 
notify  the  petitioner,  and  other  parties  to  the  investigation,  and  the 
Commission or the administering authority (whichever is appropriate) of 



its  determination. The administering authority shall include with such 
notification  the  facts  and  conclusions  on  which  its  determination  is 
based. Not later than five days after the date on which the determination 
is required to be made under subsection (a)(2), the Commission shall 
transmit  to  the  administering  authority  the  facts  and  conclusions  on 
which its determination is based.

(19 U.S.C. 1673b)

SEC. 734. TERMINATION OR SUSPENSION OF INVESTIGATION.

(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF 
PETITION. -

(1) IN GENERAL. -

(A) WITHDRAWAL OF PETITION. - Except as provided in paragraphs 
(2) and (3), an investigation under this subtitle may be terminated by 
either the administering authority or the Commission, after notice to all 
parties  to  the  investigation  upon  withdrawal  of  the  petition  by  the 
petitioner  or  by  the  administering  authority  if  the  investigation  was 
initiated under Section 732(a).

(B)  REFILING  OF  PETITION.  -  If,  within  3  months  after  the 
withdrawal of a petition under subparagraph (A), a new petition is filed 
seeking the imposition of duties on both the subject merchandise of the 
withdrawn petition and the subject merchandise from another country, 
the  administering  authority  and  the  Commission  may  use  in  the 



investigation initiated pursuant to the new petition any records compiled 
in an investigation conducted pursuant to the withdrawn petition. This 
subparagraph  applies  only  with  respect  to  the  first  withdrawal  of  a 
petition.

(2)  SPECIAL  RULES  FOR  QUANTITATIVE  RESTRICTION 
AGREEMENTS. -

(A)  IN  GENERAL.-  Subject  to  subparagraphs  (B)  and  (C),  the 
administering  authority  may  not  terminate  an  investigation  under 
paragraph (1) by accepting an understanding or other kind of agreement 
to  limit  the  volume of  imports  into  the  United  States  of  the  subject 
merchandise  unless  the  administering  authority  is  satisfied  that 
termination on the basis of that agreement is in the public interest.

(B)  PUBLIC  INTEREST  FACTORS.  -  In  making  a  decision  under 
subparagraph  (A)  regarding  the  public  interest  the  administering 
authority shall take into account:

(i) whether, based upon the relative impact on consumer prices and the 
availability of supplies of the merchandise, the agreement would have a 
greater adverse impact on United States consumers than the imposition 
of anti-dumping duties;

(ii)  the relative impact  on the international  economic interests  of  the 
United States; and



(iii) the relative impact on the competitiveness of the domestic industry 
producing  the  like  merchandise,  including  any  such  impact  on 
employment and investment in that industry.

(C)  PRIOR  CONSULTATIONS.  -  Before  making  a  decision  under 
subparagraph  (A)  regarding  the  public  interest,  the  administering 
authority shall, to the extent practicable, consult with-

(i) potentially affected consuming industries; and

(ii) potentially affected producers and workers in the domestic industry 
producing the like merchandise,  including producers and workers not 
party to the investigation.

(3)  LIMITATION  ON  TERMINATION  BY  COMMISSION.  -  The 
Commission  may  not  terminate  an  investigation  under  paragraph  (1) 
before  a  preliminary  determination  is  made  by  the  administering 
authority under Section 733(b).

(b) AGREEMENTS TO ELIMINATE COMPLETELY SALES AT LESS 
THAN FAIR VALUE OR TO CEASE EXPORTS OF MERCHANDISE. 
-  The  administering  authority  may  suspend  an  investigation  if  the 
exporters of the subject merchandise who account for substantially all of 
the imports of that merchandise agree:

(1) to cease exports of the merchandise to the United States within 6 
months after the date on which the investigation is suspended; or



(2) to revise their prices to eliminate completely any amount by which 
the  normal  value  of  the  merchandise  which  is  the  subject  of  the 
agreement exceeds the export price (or the constructed export price) of 
that merchandise.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.

(1) GENERAL RULE.- If  the administering authority determines that 
extraordinary circumstances are  present  in a case,  it  may suspend an 
investigation upon the acceptance of an agreement to revise prices from 
exporters of the subject merchandise who account for substantially all of 
the imports of that merchandise into the United States, if the agreement 
will eliminate completely the injurious effect of exports to the United 
States of that merchandise and if:

(A) the suppression or undercutting of price levels of domestic products 
by imports of that merchandise will be prevented; and

(B) for each entry of each exporter the amount by which the estimated 
normal value exceeds the export price (or the constructed export price) 
will not exceed 15 per cent of the weighted average amount by which 
the estimated normal value exceeded the export price (or the constructed 
export price) for all less-than-fair-value entries of the exporter examined 
during the course of the investigation.

(2) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES. -



(A)  EXTRAORDINARY CIRCUMSTANCES.  -  For  purposes  of  this 
subsection, the term "extraordinary circumstances" means circumstances 
in which -

(i) suspension of an investigation will be more beneficial to the domestic 
industry than continuation of the investigation; and

(ii) the investigation is complex.

(B) COMPLEX. - For purposes of this paragraph, the term "complex" 
means:

(i)  there  are  a  large  number  of  transactions  to  be  investigated  or 
adjustments to be considered;

(ii) the issues raised are novel; or

(iii) the number of involved is large.

(d) ADDITIONAL RULES AND CONDITIONS. - The administering 
authority  may  not  accept  an  agreement  under  subsection  (b)  or  (c) 
unless:

(1)  It  is  satisfied that  suspension of the investigation is in the public 
interest; and



(2)  effective  monitoring  of  the  agreement  by  the  United  States  is 
practicable.

Where  practicable,  the  administering  authority  shall  provide  to  the 
exporters who would have been subject to the agreement the reasons for 
not accepting the agreement and, to the extent possible, an opportunity 
to submit comments thereon.

(e) SUSPENSION OF INVESTIGATION PROCEDURE. - Before an 
investigation  may  be  suspended  under  subsection  (b)  or  (c)  the 
administering authority shall:

(1) Notify the petitioner of, and consult with the petitioner concerning, 
its intention to suspend the investigation, and notify other parties to the 
investigation and the Commission not less than 30 days before the date 
on which it suspends the investigation;

(2) provide a copy of the proposed agreement to the petitioner at the 
time  of  the  notification,  together  with  an  explanation  of  how  the 
agreement will be carried out and enforced, and of how the agreement 
will meet the requirements of subsections (b) and (d) or (c) and (d); and

(3) permit all interested parties described in Section 771(9) to submit 
comments  and  information  for  the  record  before  the  date  on  which 
notice of suspension of the investigation is published under subsection 
(f)(l)(A).



(f) EFFECTS OF SUSPENSION OF INVESTIGATION. -

(1)  IN  GENERAL.  -  If  the  administering  authority  determines  to 
suspend an investigation upon acceptance of an agreement described in 
subsection (b) or (c), then:

(A) It shall suspend the investigation, publish notice of suspension of the 
investigation, and issue an affirmative preliminary determination under 
Section 733(b) with respect  to  the subject  merchandise,  unless it  has 
previously issued such a determination in the same investigation;

(B)  the  Commission  shall  suspend any  investigation  it  is  conducting 
with respect to that merchandise, and

(C) the suspension of investigation shall take effect on the day on which 
such notice is published.

(2) LIQUIDATION OF ENTRIES

(A)  CESSATION  OF  EXPORTS;  COMPLETE  ELIMINATION  OF 
DUMPING MARGIN. - If the agreement accepted by the administering 
authority is an agreement described in subsection (b), then -

(i)  notwithstanding the affirmative preliminary determination required 
under paragraph (1)(A), the liquidation of entries of subject merchandise 
shall not suspended under Section 733(d)(2);



(ii)  if  the  liquidation  of  entries  of  such  merchandise  was  suspended 
pursuant to a previous affirmative preliminary determination in the same 
case with respect  to such merchandise,  that  suspension of liquidation 
shall terminate; and

(iii) the administering authority shall refund any cash deposit and release 
any bond or other security deposited under Section 733(d)(l)(B).

(B)  OTHER  AGREEMENTS.  -  If  the  agreement  accepted  by  the 
administering authority is an agreement described in subsection (c), the 
liquidation  of  entries  of  the  subject  merchandise  shall  be  suspended 
under  Section  733(d)(2),  or,  if  the  liquidation  of  entries  of  such 
merchandise  was  suspended  pursuant  to  a  previous  affirmative 
preliminary  determination  in  the  same  case,  that  suspension  of 
liquidation shall continue in effect, subject to subsection (h)(3), but the 
security required under Section 733(d)(l)(B) may be adjusted to reflect 
the effect of the agreement.

(3)  WHERE  INVESTIGATION  IS  CONTINUED.  -  If,  pursuant  to 
subsection (g), the administering authority and the Commission continue 
an  investigation  in  which  an  agreement  has  been  accepted  under 
subsection (b) or (c), then -

(A)  if  the  final  determination  by  the  administering  authority  or  the 
Commission under Section 735 is negative, the agreement shall have no 
force or effect and the investigation shall be terminated; or



(B) if  the final determinations by the administering authority and the 
Commission  under  such  Section  are  affirmative,  the  agreement  shall 
remain in force, but the administering authority shall not issue an anti-
dumping duty order in the case so long as-

(i) the agreement remains in force;

(ii) the agreement continues to meet the requirements of subsections (b) 
and (d), or (c) and (d); and

(iii) the parties to the agreement carry out their obligations under the 
agreement in accordance with its terms.

(g) INVESTIGATION TO BE CONTINUED UPON REQUEST. - If the 
administering authority, within 20 days after the date of publication of 
the notice of suspension of an investigation, receives a request for the 
continuation of the investigation from:

(1) an exporter or exporters accounting for a significant proportion of 
exports to the United States of the subject merchandise; or

(2) an interested party described in subparagraph (C), (D), (E), (F), or 
(G) of Section 771(9) which is a party to the investigation,

then the administering authority and the Commission shall continue the 
investigation.



(h) REVIEW OF SUSPENSION. -

(1)  IN  GENERAL.  -  Within  20  days  after  the  suspension  of  an 
investigation under subsection (C), an interested party which is a party 
to the investigation and which is described in subparagraph (C), (D), (E), 
(F), or (G) of Section 771(9) may, by petition filed with the Commission 
and with notice to the administering authority, ask for a review of the 
suspension.

(2)  COMMISSION  INVESTIGATION.  -  Upon  receipt  of  a  review 
petition under paragraph (1), the Commission shall, within 75 days after 
the date on which the petition is filed with it,  determine whether the 
injurious  effect  of  imports  of  the  subject  merchandise  is  eliminated 
completely by the agreement. If the Commission's determination under 
this subsection is negative, the investigation shall be resumed on the date 
of  publication  of  notice  of  such  determination  as  if  the  affirmative 
preliminary determination under Section 733(b) had been made on that 
date.

(3)  SUSPENSION  OF  LIQUIDATION  TO  CONTINUE  DURING 
REVIEW PERIOD. -  The suspension of  liquidation of  entries  of  the 
subject merchandise shall  terminate at  the close of the 20-day period 
beginning on the day after the date on which notice of suspension of the 
investigation is published in the Federal Register, or, if a review petition 
is  filed  under  paragraph  (1)  with  respect  to  the  suspension  of  the 
investigation,  in  the  case  of  an  affirmative  determination  by  the 
Commission  under  paragraph  (2),  the  date  on  which  notice  of  an 
affirmative  determination  by  the  Commission  is  published.  If  the 
determination  of  the  Commission  under  paragraph  (2)  is  affirmative, 
then the administering authority shall:



(A) terminate the suspension of liquidation under Section 733(d)(2), and

(B)  release any bond or  other  security,  and refund any cash deposit, 
required under Section 733(d)(1)(B).

(i) VIOLATION OF AGREEMENT. -

(1) IN GENERAL. - If the administering authority determines that an 
agreement accepted under subsection (b) or (c) is being, or has been, 
violated, or no longer meets the requirements of such subsection (other 
than the requirement, under subsection (c)(1), of elimination of injury) 
and subsection (d), then, on the date of publication of its determination, 
it shall -

(A) suspend liquidation under Section 733(d)(2) of unliquidated entries 
of the merchandise made on the later of -

(i) the date which is 90 days before the date of publication of the notice 
of suspension of liquidation, or

(ii) the date on which the merchandise, the sale or export to the United 
States  of  which  was  in  violation  agreement,  or  under  an  agreement 
which no longer meets the requirements of subsections (b) and (d) or (c) 
and  (d),  was  first  entered,  or  withdrawn  from  warehouse,  for 
consumption,



(B) if the investigation was not completed, resume the investigation as if 
its affirmative preliminary determination were made on the date of its 
determination under this paragraph,

(C) if  the investigation was completed under subsection (g),  issue an 
anti-dumping duty order under Section 736(a) effective with respect to 
entries of merchandise liquidation of which was suspended,

(D)  if  it  considers  the  violation  to  be  intentional,  notify  the 
Commissioner  of  Customs  who  shall  take  appropriate  action  under 
paragraph (2), and

(E) notify the petitioner, interested parties who are or were parties to the 
investigation, and the Commission of its action under this paragraph.

(2)  INTENTIONAL  VIOLATION  TO  BE  PUNISHED  BY  CIVIL 
PENALTY.  -  Any  person  who  intentionally  violates  an  agreement 
accepted by the administering authority under subsection (b) or (c) shall 
be subject to a civil penalty assessed in the same amount, in the same 
manner, and under the same procedures, as the penalty imposed for a 
fraudulent violation of Section 592(a) of this Act.

(j)  DETERMINATION  NOT  TO  TAKE  AGREEMENT  INTO 
ACCOUNT. - In making a final determination under Section 735, or in 
conducting  a  review  under  Section  751,  in  a  case  in  which  the 
administering  authority  has  terminated  a  suspension  of  investigation 
under subsection (i)(1), or continued an investigation under subsection 
(g), the Commission and the administering authority shall consider all of 
the subject merchandise, without regard to the effect of any agreement 
under subsection (b) or (c).



(k)  TERMINATION  OF  INVESTIGATION  INITIATED  BY 
ADMINISTERING  AUTHORITY.  -The  administering  authority  may 
terminate  any  investigation  initiated  by  the  administering  authority 
under Section 732(a) after providing notice of such termination to all 
parties to the investigation.

(1) SPECIAL RULE FOR NON-MARKET ECONOMY COUNTRIES. 
-

(1)  IN  GENERAL.  -  The  administering  authority  may  suspend  an 
investigation under this subtitle upon acceptance of an agreement with a 
non-market economy country to restrict the volume of imports into the 
United  States  of  the  merchandise  under  investigation  only  if  the 
administering authority determines that-

(A) such agreement satisfies the requirements of subsection (d); and

(B)  will  prevent  the  suppression  or  undercutting  of  price  levels  of 
domestic products by imports of the merchandise under investigation.

(2)  FAILURE  OF  AGREEMENTS.  -  If  the  administering  authority 
determines that an agreement accepted under this subsection no longer 
prevents  the  suppression  or  undercutting  of  domestic  prices  of 
merchandise  manufactured  in  the  United  States,  the  provisions  of 
subsection (i) shall apply.



(m)  SPECIAL  RULE  FOR  REGIONAL  INDUSTRY 
INVESTIGATIONS. -

(1)  SUSPENSION  AGREEMENTS.  -  If  the  Commission  makes  a 
regional  industry  determination  under  Section  771(4)(C),  the 
administering authority shall offer exporters of the subject merchandise 
who account for substantially all exports of that merchandise for sale in 
the  region  concerned  the  opportunity  to  enter  into  an  agreement 
described in subsection (b), (c), or (1).

(2)  REQUIREMENTS  FOR  SUSPENSION  AGREEMENTS.  -  Any 
agreement  described  in  paragraph  (1)  shall  be  subject  to  all  the 
requirements  imposed  under  this  Section  for  other  agreements  under 
subsection  (b),  (c),  or  (1),  except  that  if  the  Commission  makes  a 
regional industry determination described in paragraph (1) in the final 
affirmative  determination  under  Section  735(b)  but  not  in  the 
preliminary  affirmative  determination  under  Section  733(a),  any 
agreement described in paragraph (1) may be accepted within 60 days 
after the anti-dumping order is published under Section 736.

(3) EFFECT OF SUSPENSION AGREEMENT ON ANTI-DUMPING 
DUTY ORDER. - If an agreement described in paragraph (1) is accepted 
after  the  anti-dumping  duty  order  is  published,  the  administering 
authority shall rescind the order, refund any cash deposit and release any 
bond  or  other  security  deposited  under  Section  733(d)(1)(B),  and 
instruct the Customs Service that entries of the subject merchandise that 
were  made  during  the  period  that  the  order  was  in  effect  shall  be 
liquidated without regard to anti-dumping duties.

(19 U.S.C. 1673c)



SEC. 735. DETERMINATIONS.

(a) FINAL DETERMINATION BY ADMINISTERING AUTHORITY

(1) GENERAL RULE. - Within 75 days after the date of its preliminary 
determination under  Section  733(b),  the  administering authority  shall 
make a final determination of whether the subject merchandise is being, 
or is likely to be, sold in the United States at less than its fair value.

(2)  EXTENSION  OF  PERIOD  FOR  DETERMINATION.  -  The 
administering authority  may postpone making the final  determination 
under paragraph (1) until not later than the 135th day after the date on 
which it published notice of its preliminary determination under Section 
733(b) if a request in writing for such a postponement is made by -

(A) exporters who account for a significant proportion of exports of the 
merchandise which is the subject of the investigation, in a proceeding in 
which  the  preliminary  determination  by  the  administering  authority 
under Section 733(b) was affirmative; or

(B)  the  petitioner,  in  a  proceeding  in  which  the  preliminary 
determination by the administering authority under Section 733(b) was 
negative.

(3) CRITICAL CIRCUMSTANCES DETERMINATIONS. - If the final 
determination  of  the  administering  authority  is  affirmative,  then  that 
determination,  in  any  investigation  in  which  the  presence  of  critical 



circumstances has been alleged under Section 733(e), shall also contain 
a finding of whether -

(A) (i) there is a history of dumping and material injury by reason of 
dumped  imports  in  the  United  States  or  elsewhere  of  the  subject 
merchandise; or

(ii)  the person by whom, or for whose account, the merchandise was 
imported, knew or should have known that the exporter was selling the 
subject merchandise at less than its fair value and that there would be 
material injury by reason of such sales; and

(B) there have been massive imports of the subject merchandise over a 
relatively short period.

Such  findings  may  be  affirmative  even  though  the  preliminary 
determination under Section 733(e)(1) was negative.

(4) DE MINIMIS DUMPING MARGIN. - In making a determination 
under  this  subsection,  the  administering authority  shall  disregard any 
weighted  average  dumping  margin  that  is  de  minimis  as  defined  in 
Section 733(b)(3).

(b) FINAL DETERMINATION BY COMMISSION. -

(1) IN GENERAL. - The Commission shall make a final determination 
of whether -



(A) an industry in the United States:

(i) is materially injured; or

(ii) is threatened with material injury; or

(B) the establishment of an industry in the United States is materially 
retarded by reason of imports, or sales (or the likelihood of sales) for 
importation, of the merchandise with respect to which the administering 
authority has made an affirmative determination under subsection (a)(1). 
If the Commission determines that imports of the subject merchandise 
are negligible, the investigation shall be terminated.

(2)  PERIOD  FOR  INJURY  DETERMINATION  FOLLOWING 
AFFIRMATIVE  PRELIMINARY  DETERMINATION  BY 
ADMINISTERING AUTHORITY. - If the preliminary determination by 
the administering authority under Section 733(b) is affirmative, then the 
Commission  shall  make  the  determination  required  by  paragraph  (1) 
before the later of -

(A) the 120th day after the day on which the administering authority 
makes its affirmative preliminary determination under Section 733(b), or

(B)  the  45th  day  after  the  day  on  which  the  administering  authority 
makes its affirmative final determination under subsection (a).



(3)  PERIOD  FOR  INJURY  DETERMINATION  FOLLOWING 
NEGATIVE  PRELIMINARY  DETERMINATION  BY 
ADMINISTERING AUTHORITY. - If the preliminary determination by 
the  administering  authority  under  Section  733(b)  is  negative,  and  its 
final  determination under  subsection (a)  is  affirmative,  then the  final 
determination by the Commission under this subsection shall be made 
within 75 days after the date of that affirmative final determination.

(4) CERTAIN ADDITIONAL FINDINGS. -

(A)  COMMISSION  STANDARD  FOR  RETROACTIVE 
APPLICATION. -

(i) IN GENERAL. - If the finding of the administering authority under 
subsection  (a)(3)  is  affirmative,  then  the  final  determination  of  the 
Commission shall include a finding as to whether the imports subject to 
the  affirmative  determination  under  subsection  (a)(3)  are  likely  to 
undermine seriously the remedial effect of the anti-dumping duty order 
to be issued under Section 736.

(ii) FACTORS TO CONSIDER. - In making the evaluation under clause 
(i),  the  Commission  shall  consider,  among  other  factors  it  considers 
relevant:

(I) the timing and the volume of the imports;

(II) a rapid increase in inventories of the imports; and



(III) any other circumstances indicating that the remedial effect of the 
anti-dumping order will be seriously undermined.

(B)  If  the  final  determination  of  the  Commission  is  that  there  is  no 
material  injury  but  that  there  is  threat  of  material  injury,  then  its 
determination shall also include a finding as to whether material injury 
by reason of the imports of the merchandise with respect to which the 
administering  authority  has  made  an  affirmative  determination  under 
subsection  (a)  would  have  been  found  but  for  any  suspension  of 
liquidation of entries of the merchandise.

(c) EFFECT OF FINAL DETERMINATIONS. -

(1)  EFFECT  OF  AFFIRMATIVE  DETERMINATION  BY  THE 
ADMINISTERING  AUTHORITY.  -  If  the  determination  of  the 
administering authority under subsection (a) is affirmative, then:

(A) the administering authority shall make available to the Commission 
all information upon which such determination was based and which the 
Commission  considers  relevant  to  its  determination,  under  such 
procedures  as  the  administering  authority  and  the  Commission  may 
establish to prevent disclosure, other than with the consent of the party 
providing it or under protective order, of any information as to which 
confidential treatment has been given by the administering authority,

(B) (i) the administering authority shall:



(I) determine the estimated weighted average dumping margin for each 
exporter and producer individually investigated, and

(II) determine, in accordance with paragraph (5), the estimated all-others 
rate for all exporters and producers not individually investigated, and

(ii) the administering authority shall order the posting of a cash deposit, 
bond,  or  other  security,  as  the  administering  authority  deems 
appropriate,  for  each  entry  of  the  subject  merchandise  in  an  amount 
based  on  the  estimated  weighted  average  dumping  margin  or  the 
estimated all-others rate, whichever is applicable, and

(C) in cases where the preliminary determination by the administering 
authority under Section 733(b) was negative, the administering authority 
shall order the suspension of liquidation under Section 733(d)(2).

(2)  ISSUANCE  OF  ORDER;  EFFECT  OF  NEGATIVE 
DETERMINATION.  -  If  the  determinations  of  the  administering 
authority and the Commission under subsections (a)(1) and (b)(1) are 
affirmative, then the administering authority shall issue an anti-dumping 
duty  order  under  Section  736(a).  If  either  of  such  determinations  is 
negative, the investigation shall be terminated upon the publication of 
notice  of  that  negative  determination and the  administering  authority 
shall:

(A) terminate the suspension of liquidation under Section 703(d)(2), and



(B)  release  any  bond or  other  security  and  refund  any  cash  deposit, 
required under Section 733(d)(1)(B).

(3)  EFFECT  OF  NEGATIVE  DETERMINATIONS  UNDER 
Subsections  (a)(3)  AND  (b)(4)(A).  -  If  the  determination  of  the 
administering authority or the Commission under subsection (a)(3) or (b)
(4)(A), respectively, is negative, then the administering authority shall -

(A) terminate any retroactive suspension of liquidation required under 
paragraph (4) or Section 733(e)(2), and

(B)  release  any  bond or  other  security,  and  refund  any  cash  deposit 
required,  under  Section  733(d)(1)(B)  with  respect  to  entries  of  the 
merchandise the liquidation of which was suspended retroactively under 
Section 733(e)(2).

(4)  EFFECT  OF  AFFIRMATIVE  DETERMINATION  UNDER 
Subsection (a)(3). - If the determination of the administering authority 
under subsection (a)(3) is affirmative, then the administering authority 
shall -

(A) in cases where the preliminary determinations by the administering 
authority  under  Sections  733(b)  and 733(e)(1)  were  both  affirmative, 
continue the retroactive suspension of liquidation and the posting of a 
cash deposit, bond, or other security previously ordered under Section 
733(e)(2);



(B) in cases where the preliminary determination by the administering 
authority  under  Section  733(b)  was  affirmative,  but  the  preliminary 
determination under Section 733(e)(1) was negative, shall modify any 
suspension of liquidation and security requirement previously ordered 
under Section 733(d) to apply to unliquidated entries of  merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
date which is 90 days before the date on which suspension of liquidation 
was first ordered; or

(C) in cases where the preliminary determination by the administering 
authority under Section 733(b) was negative, shall apply any suspension 
of liquidation and security requirement ordered under subsection 735(c)
(1)(B)  to  unliquidated  entries  of  merchandise  entered,  or  withdrawn 
from warehouse, for consumption on or after the date which is 90 days 
before the date on which suspension of liquidation is first ordered.

(5)  METHOD  FOR  DETERMINING  ESTIMATED  ALL-OTHERS 
RATE. -

(A) GENERAL RULE. - For purposes of this subsection and Section 
733(d),  the  estimated all-others  rate  shall  be  an amount  equal  to  the 
weighted average of the estimated weighted average dumping margins 
established  for  exporters  and  producers  individually  investigated, 
excluding  any  zero  and  de  minimis  margins,  and  any  margins 
determined entirely under Section 776.

(B) Exception.  -  If  the estimated weighted average dumping margins 
established for all exporters and producers individually investigated are 
zero or de minimis margins, or are determined entirely under Section 
776,  the  administering  authority  may  use  any  reasonable  method  to 
establish the estimated all-others rate for exporters and producers not 
individually  investigated,  including  averaging  the  estimated  weighted 



average dumping margins determined for the exporters and producers 
individually investigated.

(d) PUBLICATION OF NOTICE OF DETERMINATIONS. - Whenever 
the administering authority or the Commission makes a determination 
under  this  Section,  it  shall  notify  the  petitioner,  other  parties  to  the 
investigation, and the other agency of its determination and of the facts 
and conclusions of law upon which the determination is based, and it 
shall publish notice of its determination in the Federal Register.

(e) CORRECTION OF MINISTERIAL ERRORS. - The administering 
authority  shall  establish  procedures  for  the  correction  of  ministerial 
errors  in  final  determinations  within  a  reasonable  time  after  the 
determinations  are  issued  under  this  Section.  Such  procedures  shall 
ensure opportunity for interested parties to present their views regarding 
any such errors. As used in this subsection, the term "ministerial error" 
includes  errors  in  addition,  subtraction,  or  other  arithmetic  function, 
clerical errors resulting from inaccurate copying, duplication, or the like, 
and  any  other  type  of  unintentional  error  which  the  administering 
authority considers ministerial.

(19 U.S.C. 1673d)

SEC. 736. ASSESSMENT OF DUTY.

(a)  PUBLICATION OF  ANTI-DUMPING  DUTY ORDER.  -  Within 
seven days after  being notified by the Commission of  an affirmative 
determination under  Section  735(b),  the  administering authority  shall 
publish an anti-dumping duty order which -



(1) directs customs officers to assess an anti-dumping duty equal to the 
amount  by  which  the  normal  value  of  the  merchandise  exceeds  the 
export price (or the constructed export price) of the merchandise, within 
six months after the date on which the administering authority receives 
satisfactory information upon which the assessment may be based, but in 
no event later than:

(A)  12  months  after  the  end  of  the  annual  accounting  period  of  the 
manufacturer or exporter within which the merchandise is entered, or 
withdrawn from warehouse, for consumption, or

(B) in the case of merchandise not sold prior to its importation into the 
United States, 12 months after the end of the annual accounting period 
of the manufacturer or exporter within which it  is  sold in the United 
States to a person who is not the exporter of that merchandise,

(2) includes a description of the subject merchandise, in such detail as 
the administering authority deems necessary, and

(3)  requires  the  deposit  of  estimated  anti-dumping  duties  pending 
liquidation  of  entries  of  merchandise  at  the  same  time  as  estimated 
normal customs duties on that merchandise are deposited.

(b) IMPOSITION OF DUTY. -

(1) GENERAL RULE. - If the Commission, in its final determination 
under Section 735(b), finds material injury or threat of material injury 



which,  but  for  the  suspension of  liquidation  under  Section 733(d)(2) 
would have led to a finding of material injury, then entries of the subject 
merchandise, the liquidation of which has been suspended under Section 
733(d)(2),  shall  be  subject  to  the  imposition  of  anti-dumping  duties 
under Section 731.

(2)  SPECIAL RULE.  -  If  the Commission,  in  its  final  determination 
under Section 735(b), finds threat of material injury, other than threat of 
material injury described in paragraph (1), or material retardation of the 
establishment  of  an  industry  in  the  United  States,  then  subject 
merchandise  which  is  entered,  or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  publication  of  notice  of  an 
affirmative determination of the Commission under Section 735(b) shall 
be subject to the assessment of anti-dumping duties under Section 731, 
and the administering authority shall release any bond or other security, 
and  refund  any  cash  deposit  made,  to  secure  the  payment  of  anti-
dumping duties with respect to entries of the merchandise entered, or 
withdrawn from warehouse, for consumption before that date.

(c) SECURITY IN LIEU OF ESTIMATED DUTY PENDING EARLY 
DETERMINATION OF DUTY. -

(1)  CONDITIONS  FOR  WAIVER  OF  DEPOSIT  OF  ESTIMATED 
DUTIES. - The administering authority may permit, for not more than 
90 days after the date of publication of an order under subsection (a), the 
posting of a bond or other security in lieu of the deposit of estimated 
anti-dumping duties required under subsection (a)(3) if-

(A)  the  investigation  has  not  been  designated  as  extraordinarily 
complicated by reason of:



(i) the number and complexity of the transactions to be investigated or 
adjustments to be considered,

(ii) the novelty of the issues presented, or

(iii) the number of firms whose activities must be investigated,

(B) the final determination in the investigation has not been postponed 
under Section 735(a)(2)(A);

(C) on the basis of information presented to the administering authority 
by any manufacturer, producer, or exporter in such form and within such 
time  as  the  administering  authority  may  require,  the  administering 
authority is satisfied that a determination will be made, within 90 days 
after  the date  of  publication of  an order  under  subsection (a),  of  the 
normal value and the export price (or the constructed export price) for 
all merchandise of such manufacturer, producer, or exporter described in 
that  order  which  was  entered,  or  withdrawn  from  warehouse,  for 
consumption on or after the date of publication of:

(i)  an  affirmative  preliminary  determination  by  the  administering 
authority under Section 733(b), or

(ii)  if  its  determination  under  Section  733(b)  was  negative,  an 
affirmative  final  determination  by  the  administering  authority  under 
Section 735(a),



and before the date of publication of the affirmative final determination 
by the Commission under Section 735(b);

(D) the party described in subparagraph (C) provides credible evidence 
that the amount by which the normal value of the merchandise exceeds 
the export price (or the constructed export price) of the merchandise is 
significantly less than the amount of such excess specified in the anti-
dumping duty order published under subsection (a); and

(E) the data concerning the normal value and the export price (or the 
constructed  export  price)  apply  to  sales  in  the  usual  commercial 
quantities and in the ordinary course of trade and the number of such 
sales are sufficient to form an adequate basis for comparison.

(2) NOTICE; HEARING. - If the administering authority permits the 
posting of a bond or other security in lieu of the deposit of estimated 
anti-dumping duties under paragraph (1), it shall:

(A) publish notice of its action in the Federal Register, and

(B)  upon  the  request  of  any  interested  party,  hold  a  hearing  in 
accordance with Section 774 before determining the normal value and 
the export price (or the constructed export price) of the merchandise.

(3) DETERMINATIONS TO BE BASIS OF ANTI-DUMPING DUTY. - 
The administering authority shall publish notice in the Federal Register 
of the results of its determination of normal value and export price (or 
the constructed export price), and that determination shall be the basis 



for the assessment of anti-dumping duties on entries of merchandise to 
which the notice under this subsection applies and also shall be the basis 
for  the  deposit  of  estimated anti-dumping duties  on future  entries  of 
merchandise  of  manufacturers,  producers,  or  exporters  described  in 
paragraph (1) to which the order issued under subsection (a) applies.

(4)  PROVISION  OF  BUSINESS  PROPRIETARY  INFORMATION; 
WRITTEN COMMENTS. -Before determining whether to permit  the 
posting  of  bond or  other  security  under  paragraph  (1)  in  lieu  of  the 
deposit  of  estimated  anti-dumping  duties,  the  administering  authority 
shall:

(A)  make  all  business  proprietary  information  supplied  to  the 
administering authority under paragraph (1) available under a protective 
order  in  accordance  with  Section  777(c)  to  all  interested  parties 
described in subparagraph (C), (D), (E), (F), or (G) of Section 771(9), 
and

(B) afford all interested parties an opportunity to file written comments 
on whether the posting of bond or other security under paragraph (1) in 
lieu of the deposit of estimated anti-dumping duties should be permitted.

(d) SPECIAL RULE FOR REGIONAL INDUSTRIES. -

(1) IN GENERAL. - In an investigation in which the Commission makes 
a  regional  industry  determination  under  Section  771(4)(C),  the 
administering authority  shall,  to  the  maximum extent  possible,  direct 
that duties be assessed only on the subject merchandise of the specific 
exporters or producers that exported the subject merchandise for sale in 
the region concerned during the period of investigation.



(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS. - After 
publication of the anti-dumping duty order, if the administering authority 
finds  that  a  new  exporter  or  producer  is  exporting  the  subject 
merchandise  for  sale  in  the  region  concerned,  the  administering 
authority  shall  direct  that  duties  be  as  assessed  on  the  subject 
merchandise  of  the  new  exporter  or  producer  consistent  with  the 
provisions of Section 751(a)(2)(B).

(19 U.S.C. 1673e)

SEC. 737. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF 
ESTIMATED  ANTI-DUMPING  DUTY  AND  FINAL  ASSESSED 
DUTY UNDER ANTI-DUMPING DUTY ORDER.

(a)  DEPOSIT  OF  ESTIMATED  ANTI-DUMPING  DUTY  UNDER 
Section  733(d)(1)(B).  -  If  the  amount  of  a  cash  deposit  collected  as 
security for an estimated anti-dumping duty under Section 733(d)(1)(B) 
is different from the amount of the anti-dumping duty determined under 
an  anti-dumping  duty  order  published  under  Section  736,  then  the 
difference  for  entries  of  merchandise  entered,  or  withdrawn  from 
warehouse,  for  consumption  before  notice  of  the  affirmative 
determination  of  the  Commission  under  Section  735(b)  is  published 
shall be:

(1) disregarded, to the extent the cash deposit collected is lower than the 
duty under the order, or



(2) refunded, to the extent the cash deposit is higher than the duty under 
the order.

(b)  DEPOSIT  OF  ESTIMATED  ANTI-DUMPING  DUTY  UNDER 
Section 736(a)(3). - If  the amount of an estimated anti-dumping duty 
deposited under Section 736(a)(3) is different from the amount of the 
anti-dumping  duty  determined  under  an  anti-dumping  duty  order 
published  under  Section  736,  then  the  difference  for  entries  of 
merchandise entered,  or  withdrawn from warehouse,  for  consumption 
after notice of the affirmative determination of the Commission under 
Section 735(b) is published shall be:

(1) collected, to the extent that the deposit under Section 736(a)(3) is 
lower than the duty determined under the order, or

(2) refunded, to the extent that the deposit under Section 736(a)(3) is 
higher than the duty determined under the order, together with interest as 
provided by Section 778.

(19 U.S.C. 1673f)

SEC. 738. CONDITIONAL PAYMENT OF ANTI-DUMPING DUTY.

(a) GENERAL RULE. - For all entries, or withdrawals from warehouse, 
for consumption of merchandise subject to an anti-dumping duty order 
on or after the date of publication of such order, no customs officer may 
deliver merchandise of that class or kind to the person by whom or for 
whose  account  it  was imported  unless  that  person complies  with the 



requirements of subsection (b) and deposits with the appropriate customs 
officer an estimated anti-dumping duty in an amount determined by the 
administering authority.

(b) IMPORTER REQUIREMENTS. - In order to meet the requirements 
of this subsection, a person shall -

(1)  furnish,  or  arrange to  have furnished,  to  the  appropriate  customs 
officer such information as the administering authority deems necessary 
for determining of the export price (or the constructed export price) of 
the merchandise imported by or for the account of that person, and such 
other  information as  the  administering authority  deems necessary  for 
ascertaining any anti-dumping duty to be imposed under this title;

(2) maintain and furnish to the customs officer such records concerning 
the sale of the merchandise as the administering authority, by regulation, 
requires;

(3) state under oath before the customs officer that he is not an exporter, 
or  if  he  is  an  exporter,  declare  under  oath  at  the  time  of  entry  the 
constructed export price of the merchandise to the customs officer if it is 
then known, or, if not, so declare within 30 days after the merchandise 
has been sold, or has been made the subject of an agreement to be sold, 
in the United States; and

(4) pay, or agree to pay on demand, to the customs officer the amount of 
anti-dumping duty imposed under Section 731 on that merchandise.



(19 U.S.C. 1673g)

SEC.  739.  ESTABLISHMENT  OF  PRODUCT  CATEGORIES  FOR 
SHORT LIFE-CYCLE MERCHANDISE.

(a) ESTABLISHMENT PRODUCT CATEGORIES. -

(1) PETITIONS. -

(A) IN GENERAL. - An eligible domestic entity may file a petition with 
the Commission requesting that a product category be established with 
respect to short life-cycle merchandise at any time after the merchandise 
becomes the subject of two or more affirmative dumping determinations.

(B) CONTENTS. - A petition filed under subparagraph (A) shall:

(i)  identify the short  life-cycle merchandise that  is  the subject  of  the 
affirmative dumping determinations,

(ii) specify the short-life cycle merchandise that the petitioner seeks to 
have included in the same product category as the merchandise that is 
subject to the affirmative dumping determinations,

(iii) specify any short-life cycle merchandise the petitioner particularly 
seeks to have excluded from the product category,



(iv) provide reasons for the inclusions and exclusions specified under 
clauses (ii) and (iii), and

(v) identify such merchandise in terms of the designations used in the 
Harmonized Tariff Schedule of the United States.

(2) DETERMINATIONS ON SUFFICIENCY OF PETITION. - Upon 
receiving a petition under paragraph (1), the Commission shall:

(A)  request  the  administering  authority  to  confirm  promptly  the 
affirmative determinations on which the petition is based, and

(B)  upon  receipt  of  such  confirmation,  determine  whether  the 
merchandise  covered  by  the  confirmed  affirmative  determinations  is 
short  life-cycle  merchandise  and whether  the petitioner  is  an eligible 
domestic entity.

(3) NOTICE; HEARINGS. - If the determinations under paragraph (2)
(B) are affirmative, the Commission shall:

(A)  publish  notice  in  the  Federal  Register  that  the  petition  has  been 
received, and



(B)  provide  opportunity  for  the  presentation  of  views  regarding  the 
establishment  of  the  requested  product  category,  including  a  public 
hearing if requested by any interested person.

(4) DETERMINATIONS. -

(A) IN GENERAL. - By no later than the date that is 90 days after the 
date on which a petition is filed under paragraph (1), the Commission 
shall determine the scope of the product category into which the short 
life-cycle  merchandise  that  is  the subject  of  the  affirmative  dumping 
determinations identified in such petition shall be classified for purposes 
of this Section.

(B) MODIFICATIONS NOT REQUESTED BY PETITION:

(i) IN GENERAL. - The Commission may, on its own initiative, make a 
determination modifying the scope of any product category established 
under subparagraph (A) at any time.

(ii)  NOTICE AND HEARING. - Determinations may be made under 
clause (i) only after the Commission has:

(I) published in the Federal Register notice of the proposed modification, 
and

(II) provided interested parties an opportunity for a hearing, and a period 
for  the  submission  of  written  comments,  on  the  classification  of 



merchandise  into  the  product  categories  to  be  affected  by  such 
determination.

(C) BASIS OF DETERMINATIONS. - In making determinations under 
subparagraph (A) or (B), the Commission shall ensure that each product 
category  consists  of  similar  short  life-cycle  merchandise  which  is 
produced  by  similar  processes  under  similar  circumstances  and  has 
similar uses.

(b) DEFINITIONS. - For purposes of this Section:

(1)  ELIGIBLE  DOMESTIC  ENTITY. -  The  term "eligible  domestic 
entity"  means  a  manufacturer  or  producer  in  the  United  States,  or  a 
certified  union  or  recognized  union  or  group  of  workers  which  is 
representative of an industry in the United States, that manufactures or 
produces short life-cycle merchandise that is:

(A)  like  or  directly  competitive  with  other  merchandise  that  is  the 
subject of two or more affirmative dumping determinations, or

(B) is similar enough to such other merchandise as to be considered for 
inclusion  with  such  merchandise  in  a  product  monitoring  category 
established under this Section.

(2)  AFFIRMATIVE  DUMPING  DETERMINATION.  -  The  term 
"affirmative dumping determination" means:



(A)  any  affirmative  final  determination  made  by  the  administering 
authority under Section 735(a) during the eight-year period preceding 
the filing of the petition under this Section that results in the issuance of 
an  anti-dumping  duty  order  under  Section  736  which  requires  the 
deposit of estimated anti-dumping duties at a rate of not less than 15 per 
cent ad valorem, or

(B) any affirmative preliminary determination that:

(i) is made by the administering authority under Section 733(b) during 
the  eight-year  period  preceding  the  filing  of  the  petition  under  this 
Section  in  the  course  of  an  investigation  for  which  no  final 
determination is made under Section 735 by reason of a suspension of 
the investigation under Section 734, and

(ii) includes a determination that the estimated average amount by which 
the normal value of the merchandise exceeds the export price (or the 
constructed export price) of the merchandise is not less than 15 per cent 
ad valorem.

(3) SUBJECT OF AFFIRMATIVE DUMPING DETERMINATION. -

(A) IN GENERAL. -  Short  life-cycle merchandise of  a manufacturer 
shall  be  treated  as  being  the  subject  of  an  affirmative  dumping 
determination only if the administering authority:

(i) makes a separate determination of the amount by which the normal 
value of such merchandise of the manufacturer exceeds the export price 



(or  the  constructed  export  price)  of  such  merchandise  of  the 
manufacturer, and

(ii) specifically identifies the manufacturer by name with such amount in 
the affirmative dumping determination or in an anti-dumping duty order 
issued as a result of the affirmative dumping determination.

(B)  EXCLUSION.  -  Short  life-cycle  merchandise  of  a  manufacturer 
shall  not  be  treated  as  being  the  subject  of  an  affirmative  dumping 
determination if:

(i)  such  merchandise  of  the  manufacturer  is  part  of  a  group  of 
merchandise  to  which  the  administering  authority  assigns  (in  lieu  of 
making separate determinations described in subparagraph (A)(i)(I)) an 
amount determined to be the amount by which the normal value of the 
merchandise in such group exceeds the export price (or the constructed 
export price) of the merchandise in such group, and

(ii) the merchandise and the manufacturer are not specified by name in 
the  affirmative  dumping  determination  or  in  any  anti-dumping  duty 
order issued as a result of such of affirmative dumping determination.

(4)  SHORT LIFE-CYCLE MERCHANDISE. -  That  term "short  life-
cycle merchandise" means any product that the Commission determines 
is  likely  to  become  outmoded  within  four  years,  by  reason  of 
technological advances, after the product is commercially available. For 
purposes of this paragraph, the term "outmoded" refers to a kind of style 
that is no longer state-of-the-art.



(c) TRANSITIONAL RULES. -

(1) For purposes of this Section and Section 733(b)(1)(B) and (C), all 
affirmative  dumping determinations  described in  subsection (b)(2)(A) 
that  were  made  after  31  December  1980,  and  before  the  date  of 
enactment of the Omnibus Trade and Competitiveness Act of 1988, and 
all affirmative dumping determinations described in subsection (b)(2)(B) 
that  were  made  after  31  December  1984,  and  before  the  date  of 
enactment of such Act, with respect to each category of short life-cycle 
merchandise of the same manufacturer shall be treated as one affirmative 
dumping  determination  with  respect  to  that  category  for  that 
manufacturer which was made on the date on which the latest of such 
determinations was made.

(2) No affirmative dumping determination that:

(A) is described in subsection (b)(2)(A) and was made before 1 January 
1981, or

(B) is described in subsection (b)(2)(B) and was made before 1 January 
1985, may be taken into account under this Section or Section 733(b)(1) 
(B) and (C).

(19 U.S.C. 1673h)

Subtitle C - Reviews; Other Actions Regarding Agreements



CHAPTER  1  -  REVIEW  OF  AMOUNT  OF  DUTY  AND 
AGREEMENTS  OTHER  THAN  QUANTITATIVE  RESTRICTION 
AGREEMENTS

SEC. 751. ADMINISTRATIVE REVIEW OF DETERMINATIONS

(a) PERIODIC REVIEW OF AMOUNT of DUTY. -

(1)  IN  GENERAL.  -  At  least  once  during  each  12-month  period 
beginning  on  the  anniversary  of  the  date  of  publication  of  a 
countervailing duty order under this title or under Section 303 of this 
Act, an anti-dumping duty order under this title or a finding under the 
Anti-Dumping  Act,  1921,  or  a  notice  of  the  suspension  of  an 
investigation, the administering authority, if a request for such a review 
has been received and after publication of notice of such review in the 
Federal Register, shall (A) review and determine the amount of any net 
countervailable subsidy,

(B)  review,  and  determine  (in  accordance  with  paragraph  (2)),  the 
amount of any anti-dumping duty, and

(C) review the current status of, and compliance with, any agreement by 
reason of which an investigation was suspended, and review the amount 
of any net countervailable subsidy or dumping margin involved in the 
agreement, and shall publish in the Federal Register the results of such 
review, together with notice of any duty to be assessed, estimated duty to 
be deposited, or investigation to be resumed.



(2) DETERMINATION OF ANTI-DUMPING DUTIES. -

(A)  IN  GENERAL.  -  For  the  purpose  of  paragraph  (1)(B),  the 
administering authority shall determine:

(i) the normal value and export price (or constructed export price) of 
each entry of the subject merchandise, and:

(ii) the dumping margin for each such entry.

(B)  DETERMINATION  OF  ANTI-DUMPING  OR 
COUNTERVAILING  DUTIES  FOR  NEW  EXPORTERS  AND 
PRODUCERS. -

(i)  IN GENERAL. -  If  the administering authority receives a request 
from an exporter  or producer of  the subject merchandise establishing 
that:

(I) such exporter or producer did not export the merchandise that was the 
subject  of  an  anti-dumping  duty  or  countervailing  duty  order  to  the 
United States (or, in the case of a regional industry, did not export the 
subject merchandise for sale in the region concerned) during the period 
of investigation, and

(II) such exporter or producer is not affiliated (within the meaning of 
Section 771(33)) with any exporter or producer who exported the subject 
merchandise to the United States (or in the case of a regional industry, 



who exported the subject merchandise for sale in the region concerned) 
during that period,

the administering authority shall conduct a review under this subsection 
to  establish  an  individual  weighted  average  dumping  margin  or  an 
individual  countervailing  duty  rate  (as  the  case  may  be)  for  such 
exporter or producer.

(ii)  TIME FOR REVIEW UNDER CLAUSE (i).  -  The administering 
authority  shall  commence  a  review  under  clause  (i)  in  the  calendar 
month beginning after:

(I)  the  end  of  the  six-month  period  beginning  on  the  date  of  the 
countervailing duty or anti-dumping duty order under review, or

(II) the end of any six-month period occurring thereafter,

if the request for the review is made during that six-month period.

(iii) POSTING BOND OR SECURITY. - The administering authority 
shall, at the time a review under this subparagraph is initiated, direct the 
Customs Service to allow, at the option of the importer, the posting, until 
the completion of the review, of a bond or security in lieu of a cash 
deposit for each entry of the subject merchandise.

(iv)  TIME-LIMITS.  -  The  administering  authority  shall  make  a 
preliminary  determination  in  a  review  conducted  under  this 



subparagraph  within  180  days  after  the  date  on  which  the  review is 
initiated,  and a  final  determination within  90 days  after  the date  the 
preliminary  determination  is  issued,  except  that  if  the  administering 
authority concludes that the case is extraordinarily complicated, it may 
extend the 180-day period to 300 days and may extend the 90-day period 
to 150 days.

(C) RESULTS OF DETERMINATIONS. - The determination under this 
paragraph shall be the basis for the assessment of countervailing or anti-
dumping duties on entries of merchandise covered by the determination 
and for deposits of estimated duties.

(3) TIME-LIMITS. -

(A)  PRELIMINARY  AND  FINAL  DETERMINATIONS.  -  The 
administering authority  shall  make a  preliminary determination under 
subparagraph (A), (B), or (C) of paragraph (1) within 245 days after the 
last  day of the month in which occurs the anniversary of the date of 
publication of the order, finding, or suspension agreement for which the 
review under paragraph (1) is requested, and a final determination under 
paragraph (1) within 120-days after the date on which the preliminary 
determination is published. If it is not practicable to complete the review 
within the foregoing time, the administering authority may extend that 
245-day period to 365 days and may extend that 120 day period to 180 
days.  The administering authority  may extend the time for  making a 
final determination without extending the time for making a preliminary 
determination,  if  such final  determination is  made not  later  than 300 
days after the date on which the preliminary determination is published.

(B)  LIQUIDATION  OF  ENTRIES.  -  If  the  administering  authority 
orders any liquidation of entries pursuant to a review under paragraph 
(1), such liquidation shall be made promptly and, to the greatest extent 



practicable, within 90 days after the instructions to Customs are issued. 
In any case in which liquidation has not occurred within that 90-day 
period,  the  Secretary  of  the  Treasury  shall,  upon  the  request  of  the 
affected party, provide an explanation thereof.

(C) EFFECT OF PENDING REVIEW UNDER Section 516A. - In a 
case in which a final determination under paragraph (1) is under review 
under  Section  516A  and  a  liquidation  of  entries  covered  by  the 
determination is enjoined under Section 516A(c)(2) or suspended under 
Section 516A(g)(5)(C), the administering authority shall, within 10 days 
after the final disposition of the review under Section 516A, transmit to 
the  Federal  Register  for  publication  the  final  disposition  and  issue 
instructions to the Customs Service with respect to the liquidation of 
entries pursuant to the review. In such a case, the 90-day period referred 
to in subparagraph (B) shall begin on the day on which the administering 
authority issues such instructions.

(4) ABSORBTION OF ANTI-DUMPING DUTIES. - During any review 
under  this  subsection  initiated  two  years  or  four  years  after  the 
publication  of  an  anti-dumping  duty  order  under  Section  736(a),  the 
administering  authority,  if  requested,  shall  determine  whether  anti-
dumping duties have been absorbed by a foreign producer or exporter 
subject  to  the  order  if  the  subject  merchandise  is  sold  in  the  United 
States through an importer who is affiliated with such foreign producer 
or exporter. The administering authority shall notify the Commission of 
its  findings  regarding  such  duty  absorption  for  the  Commission  to 
consider in conducting a review under subsection (c).

(b) REVIEWS BASED ON CHANGED CIRCUMSTANCES. -



(1)  IN  GENERAL.  -  Whenever  the  administering  authority  or  the 
Commission  receives  information  concerning,  or  a  request  from  an 
interested party for a review of -

(A) a final affirmative determination that resulted in an anti-dumping 
duty order  under  this  title  or  a  finding under  the Anti-Dumping Act, 
1921, or in a countervailing duty order under this title or Section 303,

(B) a suspension agreement accepted under Section 704 or 734, or

(C)  a  final  affirmative  determination  resulting  from  an  investigation 
continued pursuant to Section 704(g) or 734(g), which shows changed 
circumstances sufficient to warrant a review of such determination or 
agreement, the administering authority or the Commission (as the case 
may be) shall conduct a review of the determination or agreement after 
publishing notice of the review in the Federal Register.

(2)  COMMISSION  REVIEW.  -  In  conducting  a  review  under  this 
subsection, the Commission shall -

(A) in the case of a countervailing duty order or anti-dumping duty order 
or finding, determine whether revocation of the order or finding is likely 
to lead to continuation or recurrence of material injury,

(B) in the case of a determination made pursuant to Section 704(h)(2) or 
734(h)(2),  determine  whether  the  suspension  agreement  continues  to 
eliminate  completely  injurious  effects  of  imports  of  the  subject 
merchandise, and



(C)  in  the  case  of  an  affirmative  determination  resulting  from  an 
investigation  continued  under  Section  704(g)  or  734(g),  determine 
whether termination of the suspended investigation is likely to lead to 
continuation or recurrence of material injury.

(3) BURDEN OF PERSUASION. - During a review conducted by the 
Commission under this subsection -

(A)  the  party  seeking revocation of  an  order  or  finding described in 
paragraph (1)(A) shall  have the burden of persuasion with respect  to 
whether  there  are  changed  circumstances  sufficient  to  warrant  such 
revocation, and

(B)  the  party  seeking  termination  of  a  suspended  investigation  or  a 
suspension agreement shall have the burden of persuasion with respect 
to whether there are changed circumstances sufficient to warrant such 
termination.

(4) LIMITATION ON PERIOD FOR REVIEW. - In the absence of good 
cause shown-

(A)  the  Commission  may  not  review  a  determination  made  under 
Section 705(b) or 735(b), or an investigation suspended under Section 
704 or 734, and

(B) the administering authority may not review a determination made 
under  Section  705(a)  or  735(a),  or  an  investigation  suspended  under 
Section 704 or 734,



less  than  24  months  after  the  date  of  publication  of  notice  of  that 
determination or suspension.

(c) FIVE-YEAR REVIEW. -

(1) IN GENERAL. - Notwithstanding subsection (b) and except in the 
case of a transition order defined in paragraph (6), five years after the 
date of publication of -

(A) a countervailing duty order (other than a countervailing duty order to 
which  subparagraph  (B)  applies  or  which  was  issued  without  an 
affirmative determination of injury by the Commission under Section 
303,  an  anti-dumping  duty  order,  or  a  notice  of  suspension  of  an 
investigation, described in subsection (a)(1),

(B) a notice of injury determination under Section 753 with respect to a 
countervailing duty order, or

(C)  a  determination  under  this  Section  to  continue  an  order  or 
suspension agreement,

the administering authority and the Commission shall conduct a review 
to determine, in accordance with Section 752, whether revocation of the 
countervailing  or  anti-dumping  duty  order  or  termination  of  the 
investigation suspended under Section 704 or 734 would be likely to 
lead  to  continuation  or  recurrence  of  dumping  or  a  countervailable 
subsidy (as the case may be) and of material injury.



(2) NOTICE OF INITIATION OF REVIEW. - Not later than 30 days 
before the fifth anniversary of the date described in paragraph (1), the 
administering authority shall publish in the Federal Register a notice of 
initiation of a review under this subsection and request that interested 
parties submit -

(A) a statement expressing their willingness to participate in the review 
by providing information requested by the administering authority and 
the Commission,

(B) a statement regarding the likely effects of revocation of the order or 
termination of the suspended investigation, and

(C)  such  other  information  or  industry  data  as  the  administering 
authority or the Commission may specify.

(3) RESPONSES TO NOTICE OF INITIATION. -

(A) NO RESPONSE. - If no interested party responds to the notice of 
initiation under this subsection, the administrating authority shall issue a 
final  determination,  within  90  days  after  the  initiation  of  a  review, 
revoking the order or terminating the suspended investigation to which 
such notice relates. For purposes of this paragraph, an interested party 
means a party described in Section 771(9) (C), (D), (E), (F), or (G).

(B)  INADEQUATE  RESPONSE.  -  If  interested  parties  provide 
inadequate  responses  to  a  notice  of  initiation,  the  administering 



authority,  within  120  days  after  the  initiation  of  the  review,  or  the 
Commission, within 150 days after such initiation, may issue, without 
further investigation, a final determination based on the facts available, 
in accordance with Section 776.

(4)  WAIVER  OF  PARTICIPATION  BY  CERTAIN  INTERESTED 
PARTIES. -

(A) IN GENERAL. - An interested party described in Section 771(9) (A) 
or  (B)  may  elect  not  to  participate  in  a  review  conducted  by  the 
administering authority under this subsection and to participate only in 
the review conducted by the Commission under this subsection.

(B) EFFECT OF WAIVER. - In a review in which an interested party 
waives  its  participation  pursuant  to  this  paragraph,  the  administering 
authority shall conclude that revocation of the order or termination of the 
investigation would be likely to lead to continuation or recurrence of 
dumping or a countervailable subsidy (as the case may be) with respect 
to that interested party.

(5) CONDUCT OF REVIEW. -

(A)  TIME LIMITS FOR COMPLETION OF REVIEW. -  Unless  the 
review has been completed pursuant to paragraph (3) or paragraph (4) 
applies,  the administering authority shall  make its final determination 
pursuant  to Section 752 (b) or  (c)  within 240 days after  the date on 
which a review is initiated under this subsection. If the administering 
authority makes a final affirmative determination, the Commission shall 
make its final determination pursuant to Section 752(a) within 360 days 
after the date on which a review is initiated under this subsection.



(B) EXTENSION OF TIME LIMIT. - The administering authority or the 
Commission (as the case may be) may extend the period of time for 
making  their  respective  determinations  under  this  subsection  by  not 
more than 90 days, if the administering authority or the Commission (as 
the  case  may  be)  determines  that  the  review  is  extraordinarily 
complicated. In a review in which the administering authority extends 
the time for making a final determination, but the Commission does not 
extend  the  time  for  making  a  determination,  the  Commission's 
determination shall be made not later than 120 days after the date on 
which  the  final  determination  of  the  administering  authority  is 
published.

(C)  EXTRAORDINARILY COMPLICATED.  -  For  purposes  of  this 
subsection, the administering authority or the Commission (as the case 
may be) may treat a review as extraordinarily complicated if -

(i) there is a large number of issues,

(ii) the issues to be considered are complex,

(iii) there is a large number of firms involved,

(iv)  the  orders  or  suspended  investigations  have  been  grouped  as 
described in subparagraph (D), or



(v) it is a review of a transition order.

(D) GROUPED REVIEWS. - The Commission, in consultation with the 
administering authority, may group orders or suspended investigations 
for  review if  it  considers  that  such  grouping  is  appropriate  and  will 
promote  administrative  efficiency.  Where  orders  or  suspended 
investigations  have  been  grouped,  the  Commission  shall,  subject  to 
subparagraph (B), make its final determination under this subsection not 
later  than  120  days  after  the  date  that  the  administering  authority 
publishes notice of its final determination with respect to the last order 
or agreement in the group.

(6) SPECIAL TRANSITION RULES. -

(A) SCHEDULE FOR REVIEWS OF TRANSITION ORDERS. -

(i) INITIATION. - The administering authority shall begin its review of 
transition orders in the 42nd calendar month after the date such orders 
are issued. A review of all transition orders shall be initiated not later 
than the fifth anniversary after the date such orders are issued.

(ii) COMPLETION. - A review of a transition order shall be completed 
not later than 18 months after the date such review is initiated. Reviews 
of all transition orders shall be completed not later than 18 months after 
the fifth anniversary of the date such orders are issued.

(iii) SUBSEQUENT REVIEWS. - The time-limits set forth in clauses (i) 
and (ii) shall be applied to all subsequent five-year reviews of transition 



orders  by  substituting  "date  of  the  determination  to  continue  such 
orders" for "date such orders are issued".

(iv) REVOCATION AND TERMINATION. - No transition order may 
be revoked under this subsection before the date that is five years after 
the date the WTO Agreement enters into force with respect to the United 
States.

(B)  SEQUENCE OF TRANSITION REVIEWS.  -  The  administering 
authority,  in  consultation with  the  Commission,  shall  determine  such 
sequence  of  review  of  transition  orders  as  it  deems  appropriate  to 
promote administrative efficiency. To the extent practicable, older orders 
shall be reviewed first.

(C) DEFINITION OF TRANSITION ORDER. - For purposes of this 
Section, the term "transition order" means -

(i) a countervailing duty order under this title or under Section 303;

(ii) an anti-dumping duty order under this title or a finding under the 
Anti-Dumping Act, 1921; or

(iii) a suspension of an investigation under Section 704 or 734,

which is in effect on the date the WTO Agreement enters force with 
respect to the United States.



(D) ISSUE DATE FOR TRANSITION ORDERS. - For purposes of this 
subsection, a transition order shall be treated as issued on the date the 
WTO Agreement enters into force with respect to the United States, if 
such  order  is  based  on  an  investigation  conducted  by  both  the 
administering authority and the Commission.

(d)  REVOCATION OF ORDER OR FINDING; TERMINATION OF 
SUSPENDED INVESTIGATION. -

(1) IN GENERAL. - The administering authority may revoke, in whole 
or in part, a countervailing duty order or an anti-dumping duty order or 
finding,  or  terminate  a  suspended  investigation,  after  review  under 
subsection (a) or (b). The administering authority shall not revoke, in 
whole or in part, a countervailing duty order or terminate a suspended 
investigation on the basis of any export taxes, duties, or other charges 
levied on the export  of  the subject  merchandise to  the United States 
which  are  specifically  intended  to  offset  the  countervailable  subsidy 
received.

(2) FIVE-YEAR REVIEWS. - In the case of a review conducted under 
subsection (c), the administering authority shall revoke a countervailing 
duty  order  or  an  anti-dumping  duty  order  or  finding,  or  terminate  a 
suspended investigation, unless -

(A) the administering authority makes a determination that dumping or a 
countervailable subsidy, as the case may be, would be likely to continue 
or recur, and



(B) the Commission makes a determination that material injury would 
be likely to continue or recur as described in Section 752(a).

(3)  APPLICATION  OF  REVOCATION  OR  TERMINATION.  -  A 
determination  under  this  Section  to  revoke  an  order  or  finding  or 
terminate  a  suspended  investigation  shall  apply  with  respect  to 
unliquidated entries  of  the subject  merchandise which are entered,  or 
withdrawn  from  warehouse,  for  consumption  on  or  after  the  date 
determined by the administering authority.

(e)  HEARINGS.  -  Whenever  the  administering  authority  or  the 
Commission conducts  a  review under  this  Section,  it  shall,  upon the 
request of an interested party, hold a hearing in accordance with Section 
774(b) in connection with that review.

(f)  DETERMINATION  THAT  BASIS  FOR  SUSPENSION  NO 
LONGER EXISTS.  -  If  the  determination  of  the  Commission  under 
subsection  (b)(2)(B)  is  negative,  the  suspension  agreement  shall  be 
treated  as  not  accepted,  beginning  on  the  date  of  publication  of  the 
Commission's  determination,  the  administering  authority  and  the 
Commission shall proceed, under Section 704(i) or 734(i), as if and the 
suspension agreement had been violated on that date, except that no duty 
under any order subsequently issued shall be assessed on merchandise 
entered,  or  withdrawn  from  warehouse,  for  consumption  before  that 
date.

(g)  REVIEWS  TO  IMPLEMENT  RESULTS  OF  SUBSIDIES 
ENFORCEMENT PROCEEDING. -



(1)  VIOLATIONS  OF  ARTICLE  8  OF  THE  SUBSIDIES 
AGREEMENT. - If -

(A)  the  administering  authority  receives  notice  from  the  Trade 
Representative of a violation of Article 8 of the Subsidies Agreement,

(B) the administering authority has reason to believe that merchandise 
subject  to  an  existing  countervailing  duty  order  or  suspended 
investigation is benefiting from the subsidy or subsidy programme found 
to have been in violation of Article 8 of the Subsidies Agreement, and

(C)  no  review  pursuant  to  subsection  (a)(l)  is  in  progress,  the 
administering authority shall conduct a review of the order or suspended 
investigation  to  determine  whether  the  subject  merchandise  benefits 
from the subsidy or subsidy programme found to have been in violation 
of Article 8 of the Subsidies Agreement. If the administering authority 
determines that the subject merchandise is benefiting from the subsidy 
or  subsidy  programme,  it  shall  make  appropriate  adjustments  in  the 
estimated duty to be deposited or appropriate revisions to the terms of 
the suspension agreement.

(2) WITHDRAWAL OF SUBSIDY OR IMPOSITION OF COUNTER 
MEASURES. -  If  the Trade Representative notifies the administering 
authority  that,  pursuant  to  Article  4  or  Article  7  of  the  Subsidies 
Agreement -

(A) (i) the United States has imposed countermeasures, and



(ii) such countermeasures are based on the effects in the United States of 
imports of merchandise that is the subject of a countervailing duty order, 
or

(B) a WTO member country has withdrawn a countervailable subsidy 
provided with respect to merchandise subject to a countervailing duty 
order, the administering authority shall conduct a review to determine if 
the amount of the estimated duty to be deposited should be adjusted or 
the order should be revoked.

(3) EXPEDITED REVIEW. - The administering authority shall conduct 
reviews under this subsection on an expedited basis, and shall publish 
the results of such reviews in the Federal Register.

(h) CORRECTION OF MINISTERIAL ERRORS. - The administering 
authority  shall  establish  procedures  for  the  correction  of  ministerial 
errors  in  final  determinations  within  a  reasonable  time  after  the 
determinations  are  issued  under  this  Section.  Such  procedures  shall 
ensure opportunity for interested parties to present their views regarding 
any such errors. As used in this subsection, the term "ministerial error" 
includes  errors  in  addition,  subtraction,  or  other  arithmetic  function, 
clerical errors resulting from inaccurate copying, duplication, or the like, 
and  any  other  type  of  unintentional  error  which  the  administering 
authority considers ministerial.

(19 U.S.C. 1675)

SEC.  752.  SPECIAL  RULES  FOR  SECTION  751(b)  AND  751(c) 
REVIEWS.



(a) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR 
RECURRENCE OF MATERIAL INJURY. -

(1) IN GENERAL. - In a review conducted under Section 751(b) or (c), 
the  Commission  shall  determine  whether  revocation  of  an  order,  or 
termination  of  a  suspended  investigation,  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material  injury  within  a  reasonably 
foreseeable  time.  The  Commission  shall  consider  the  likely  volume, 
price effect, and impact of imports of the subject merchandise on the 
industry  if  the  order  is  revoked  or  the  suspended  investigation  is 
terminated. The Commission shall take into account-

(A) its prior injury determinations, including the volume, price effect, 
and impact of imports of the subject merchandise on the industry before 
the order was issued or the suspension agreement was accepted,

(B) whether any improvement in the state of the industry is related to the 
order or the suspension agreement,

(C) whether the industry is vulnerable to material injury if the order is 
revoked or the suspension agreement is terminated, and

(D) in an anti-dumping proceeding under Section 751(c), the findings of 
the  administering  authority  regarding  duty  absorption  under  Section 
751(a)(4).



(2)  VOLUME.  -  In  evaluating  the  likely  volume  of  imports  of  the 
subject  merchandise  if  the  order  is  revoked  or  the  suspended 
investigation is terminated, the Commission shall consider whether the 
likely  volume  of  imports  of  the  subject  merchandise  would  be 
significant  if  the  order  is  revoked  or  the  suspended  investigation  is 
terminated,  either  in  absolute  terms  or  relative  to  production  or 
consumption in the United States.  In so doing, the Commission shall 
consider all relevant economic factors, including-

(A)  any  likely  increase  in  production  capacity  or  existing  unused 
production capacity in the exporting country,

(B) existing inventories of the subject merchandise, or likely increases in 
inventories,

(C) the existence of barriers to the importation of such merchandise into 
countries other than the United States, and

(D)  the  potential  for  product-shifting  if  production  facilities  in  the 
foreign country, which can be used to produce the subject merchandise, 
are currently being used to produce other products.

(3)  PRICE.  -  In  evaluating the  likely  price  effects  of  imports  of  the 
subject  merchandise  if  the  order  is  revoked  or  the  suspended 
investigation is terminated, the Commission shall consider whether -

(A) there is likely to be significant price underselling by imports of the 
subject merchandise as compared to domestic like products, and



(B) imports of the subject merchandise are likely to enter the United 
States at prices that otherwise would have a significant depressing or 
suppressing effect on the price of domestic like products.

(4) IMPACT ON THE INDUSTRY. - In evaluating the likely impact of 
imports  of  the  subject  merchandise  on  the  industry  if  the  order  is 
revoked or the suspended investigation is terminated, the Commission 
shall consider all relevant economic factors which are likely to have a 
bearing on the state of the industry in the United States, including, but 
not limited to-

(A) likely declines in output, sales, market share, profits, productivity, 
return on investments, and utilization of capacity,

(B)  likely  negative  effects  on  cash  flow,  inventories,  employment, 
wages, growth, ability to raise capital, and investment, and

(C) likely negative effects on the existing development and production 
efforts of the industry, including efforts to develop a derivative or more 
advanced version of the domestic like product.

The Commission shall evaluate all relevant economic factors described 
in  this  paragraph  within  the  context  of  the  business  cycle  and  the 
conditions of competition that are distinctive to the affected industry.

(5) BASIS FOR DETERMINATION. - The presence or absence of any 
factor  which  the  Commission  is  required  to  consider  under  this 
subsection shall not necessarily give decisive guidance with respect to 



the Commission's determination of whether material injury is likely to 
continue or recur within a reasonably foreseeable time if  the order is 
revoked or  the suspended investigation is  terminated.  In  making that 
determination,  the  Commission  shall  consider  that  the  effects  of 
revocation  or  termination  may  not  be  imminent,  but  may  manifest 
themselves only over a longer period of time.

(6)  MAGNITUDE  OF  MARGIN  OF  DUMPING  AND  NET 
COUNTERVAILABLE  SUBSIDY;  NATURE  OF 
COUNTERVAILABLE SUBSIDY. - In making a determination under 
Section 751 (b) or (c), the Commission may consider the magnitude of 
the  margin  of  dumping  or  the  magnitude  of  the  net  countervailable 
subsidy. If a countervailable subsidy is involved the Commission shall 
consider information regarding the nature of the countervailable subsidy 
and whether the subsidy is a subsidy described in Article 3 or 6.1 of the 
Subsidies Agreement.

(7) CUMULATION. - For purposes of this subsection, the Commission 
may cumulatively assess the volume and effect of imports of the subject 
merchandise  from all  countries  with  respect  to  which  reviews  under 
Section 751(b) or (c) were initiated on the same day, if such imports 
would  be  likely  to  compete  with  each  other  and  with  domestic  like 
products  in  the  United  States  market.  The  Commission  shall  not 
cumulatively  assess  the volume and effects  of  imports  of  the subject 
merchandise in a case in which it determines that such imports are likely 
to have no discernible adverse impact on the domestic industry.

(8)  SPECIAL RULE FOR REGIONAL INDUSTRIES. -  In a  review 
under  Section  751  (b)  or  (c)  involving  a  regional  industry,  the 
Commission may base its determination on the regional industry defined 
in the original investigation under this title, another region that satisfies 
the criteria established in Section 771(4)(C), or the United States as a 
whole. In determining if a regional industry analysis is appropriate for 



the determination in the review, the Commission shall consider whether 
the criteria established in Section 771(4)(C) are likely to be satisfied if 
the order is revoked or the suspended investigation is terminated.

(b) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR 
RECURRENCE OF A COUNTERVAILABLE SUBSIDY. -

(1) IN GENERAL. - In a review conducted under Section 751(c), the 
administering  authority  shall  determine  whether  revocation  of  a 
countervailing duty order or  termination of a suspended investigation 
under Section 704 would be likely to lead to continuation or recurrence 
of a countervailable subsidy. The administering authority shall consider -

(A) the net countervailable subsidy determined in the investigation and 
subsequent reviews, and

(B) whether any change in the programme which gave rise to the net 
countervailable subsidy described in subparagraph (A) has occurred that 
is likely to affect that net countervailable subsidy.

(2)  CONSIDERATION  OF  OTHER  FACTORS.  -  If  good  cause  is 
shown, the administering authority shall also consider -

(A) programs determined to provide countervailable subsidies in other 
investigations or reviews under this title, but only to the extent that such 
programmes -



(i) can potentially be used by the exporters or producers subject to the 
review under Section 751(c), and

(ii) did not exist at the time that the countervailing duty order was issued 
or the suspension agreement was accepted, and

(B) programmes newly alleged to provide countervailable subsidies but 
only to the extent that the administering authority makes an affirmative 
countervailing duty determination with respect to such programmes and 
with respect to the exporters or producers subject to the review.

(3)  NET  COUNTERVAILABLE  SUBSIDY.  -  The  administering 
authority  shall  provide  to  the  Commission  the  net  countervailable 
subsidy that is likely to prevail if the order is revoked or the suspended 
investigation is terminated. The administering authority shall normally 
choose a net countervailable subsidy that was determined under Section 
705 or subsection (a) or (b)(1) of Section 751.

(4) SPECIAL RULE. - TREATMENT OF ZERO AND DE MINIMIS 
RATES. - A net countervailable subsidy described in paragraph (1)(A) 
that is zero or de minimis shall not by itself require the administering 
authority to determine that revocation of a countervailing duty order or 
termination of a suspended investigation would not be likely to lead to 
continuation or recurrence of a countervailable subsidy.

(B) APPLICATION OF DE MINIMIS STANDARDS. - For purposes of 
this paragraph, the administering authority shall apply the de minimis 
standards applicable to reviews conducted under subsections (a) and (b)
(1) of Section 751.



(c) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR 
RECURRENCE OF DUMPING. -

(1) IN GENERAL. - In a review conducted under Section 751(c), the 
administering authority shall determine whether revocation of an anti-
dumping duty order or termination of a suspended investigation under 
Section 734 would be likely to  lead to continuation or  recurrence of 
sales  of  the  subject  merchandise  at  less  than  fair  value.  The 
administering authority shall consider -

(A)  the  weighted  average  dumping  margins  determined  in  the 
investigation and subsequent reviews, and

(B) the volume of  imports  of  the subject  merchandise for  the period 
before and the period after the issuance of the anti-dumping duty order 
or acceptance of the suspension agreement.

(2)  CONSIDERATION  OF  OTHER  FACTORS.  -  If  good  cause  is 
shown, the administering authority shall also consider such other price, 
cost, market, or economic factors as it deems relevant.

(3)  MAGNITUDE  OF  THE  MARGIN  OF  DUMPING.  -  The 
administering authority shall provide to the Commission the magnitude 
of the margin of dumping that is likely to prevail if the order is revoked 
or the suspended investigation is terminated. The administering authority 
shall normally choose a margin that was determined under Section 735 
or under subsection (a) or (b)(1) of Section 751.



(4) SPECIAL RULE. -

(A)  TREATMENT  OF  ZERO  OR  DE  MINIMIS  MARGINS.  -  A 
dumping margin described in paragraph (1)(A) that is zero or de minimis 
shall not by itself require the administering authority to determine that 
revocation of an anti-dumping duty order or termination of a suspended 
investigation would not be likely to lead to continuation or recurrence of 
sales at less than fair value.

(B) APPLICATION OF DE MINIMIS STANDARDS. For purposes of 
this paragraph, the administering authority shall apply the de minimis 
standards applicable to reviews conducted under subsections (a) and (b) 
of Section 751.

(19 U.S.C. 1675a)

SEC. 763. SPECIAL RULES FOR INJURY INVESTIGATIONS FOR 
CERTAIN SECTION 303 COUNTERVAILING DUTY ORDERS AND 
INVESTIGATIONS. -

(a) IN GENERAL. -

(1) INVESTIGATION BY THE COMMISSION UPON REQUEST. - In 
the case of a countervailing duty order described in paragraph (2), which 
-



(A) applies to merchandise that is the product of a Subsidies Agreement 
country, and

(B)  (i)  is  in  effect  on  the  date  on  which  such  country  becomes  a 
Subsidies Agreement country, or

(ii)  is  issued  on  a  date  that  is  after  the  date  described  in  clause  (i) 
pursuant to a court order in an action brought under Section 516A,

the  Commission,  upon  receipt  of  a  request  from an  interested  party 
described  in  Section  771(9)  (C),  (D),  (E),  (F),  or  (G)  for  an  injury 
investigation with respect to such order, shall initiate an investigation 
and shall determine whether an industry in the United States is likely to 
be materially injured by reason of imports of the subject merchandise if 
the order is revoked.

(2)  DESCRIPTION  OF  COUNTERVAILING  DUTY  ORDERS.  -  A 
countervailing duty order described in this paragraph is an order issued 
under  Section  303  with  respect  to  which  the  requirement  of  an 
affirmative determination of material injury under Section 303(a)(2) was 
not applicable at the time such order was issued.

(3)  REQUIREMENTS  OF  REQUEST  FOR  INVESTIGATION.  -  A 
request for an investigation under this subsection shall be submitted -

(A) in the case of an order described in paragraph (1)(B)(i), within six 
months after the date on which the country described in paragraph (1)
(A) becomes a Subsidies Agreement country, or



(B) in the case of an order described in paragraph (1)(B)(ii), within six 
months after the date the order is issued.

(4)  SUSPENSION  OF  LIQUIDATION.  -  With  respect  to  entries  of 
subject merchandise made on or after -

(A) in the case of an order described in paragraph (1)(B)(i), the date on 
which the country described in paragraph (1)(A) becomes a Subsidies 
Agreement country, or

(B) in the case of an order described in paragraph (1)(B)(ii), the date on 
which the order is issued,

liquidation shall be suspended at the cash deposit rate in effect on the 
date described in subparagraph (A) or (B) (whichever is applicable).

(b) INVESTIGATION PROCEDURE AND SCHEDULE. -

(1) COMMISSION PROCEDURE. -

(A) IN GENERAL. - Except as otherwise provided in this Section, the 
provisions  of  this  title  regarding  evidence  in  and  procedures  for 
investigations conducted under subtitle A shall apply to investigations 
conducted by the Commission under this Section.



(B)  TIME  FOR  COMMISSION  DETERMINATION.  -  Except  as 
otherwise provided in subparagraph (C), the Commission shall issue its 
determination under subsection (a)(1), to the extent possible, not later 
than one year after the date on which the investigation is initiated under 
this Section.

(C) SPECIAL RULE TO PERMIT ADMINISTRATIVE FLEXIBILITY. 
- In the case of requests for investigations received under this Section 
within one year after the date on which the WTO Agreement enters into 
force  with  respect  to  the  United  States,  the  Commission  may,  after 
consulting with the administering authority, initiate its investigations in a 
manner  that  results  in  determinations  being  made  in  all  such 
investigations during the four-year period beginning on such date.

(2) NET COUNTERVAILABLE SUBSIDY; NATURE OF SUBSIDY. -

(A)  NET  COUNTERVAILABLE  SUBSIDY.  -  The  administering 
authority  shall  provide  to  the  Commission  the  net  countervailable 
subsidy that is likely to prevail if the order which is the subject of the 
investigation  is  revoked.  The  administering  authority  normally  shall 
choose a net countervailable subsidy that was determined under Section 
705  or  subsection  (a)  or  (b)(1)  of  Section  751.  If  the  Commission 
considers the magnitude of the net countervailable subsidy in making its 
determination  under  this  Section,  the  Commission  shall  use  the  net 
countervailable subsidy provided by the administering authority.

(B) NATURE OF SUBSIDY. - The administering authority shall inform 
the Commission of, and the Commission, in making its determination 
under  this  Section,  shall  consider,  the  nature  of  the  countervailable 



subsidy and whether the countervailable subsidy is a subsidy described 
in Article 3 or Article 6.1 of the Subsidies Agreement.

(3) EFFECT OF COMMISSION DETERMINATION. -

(A) AFFIRMATIVE DETERMINATION. - Upon being notified by the 
Commission  that  it  has  made  an  affirmative  determination  under 
subsection (a)(1)-

(i)  the  administering  authority  shall  order  the  termination  of  the 
suspension of liquidation required pursuant to subsection (a)(4), and

(ii) the countervailing duty order shall remain in effect until revoked, in 
whole or in part, under Section 751(d).

For purposes of Section 751(c), a countervailing duty order described in 
this Section shall be treated as issued on the date of publication of the 
Commission's determination under this subsection.

(B) NEGATIVE DETERMINATION. -

(i) IN GENERAL. - Upon being notified by the Commission that it has 
made  a  negative  determination  under  subsection  (a)(1),  the 
administering authority shall revoke the countervailing duty order, and 
shall refund, with interest, any estimated countervailing duties collected 
during the period liquidation was suspended pursuant to subsection (a)
(4).



(ii)  LIMITATION  ON  NEGATIVE  DETERMINATION.  -  A 
determination by the Commission that  revocation of  the  order  is  not 
likely to result in material injury to an industry by reason of imports of 
the subject merchandise shall not be based, in whole or in part, on any 
export taxes, duties, or other charges levied on the export of the subject 
merchandise to the United States that were specifically intended to offset 
the countervailable subsidy received.

(4)  COUNTERVAILING  DUTY  ORDERS  WITH  RESPECT  TO 
WHICH NO REQUEST FOR INJURY INVESTIGATION IS MADE. - 
If, with respect to a countervailing duty order described in subsection 
(a), a request for an investigation is not made within the time required by 
subsection  (a)(3),  the  Commission  shall  notify  the  administering 
authority that a negative determination has been made under subsection 
(a) and the provisions of paragraph (3)(B) shall apply with respect to the 
order.

(c)  PENDING  AND  SUSPENDED  COUNTERVAILING  DUTY 
INVESTIGATIONS. -  If,  on the date on which a country becomes a 
Subsidies  Agreement  country,  there  is  a  countervailing  duty 
investigation in progress or suspended under Section 303 that applies to 
merchandise  which  is  a  product  of  that  country  and  with  respect  to 
which the requirement of an affirmative determination of material injury 
under Section 303(a)(2) was not applicable at the time the investigation 
was initiated, the Commission shall

(1) in the case of an investigation in progress, make a final determination 
under Section 705(b) within 75 days after the date of an affirmative final 
determination, if any, by the administering authority,



(2) in the case of a suspended investigation to which Section 704(i)(1)
(B) applies, make a final determination under Section 705(b) within 120 
days  after  receiving  notice  from  the  administering  authority  of  the 
resumption of the investigation pursuant to Section 704(i), or within 45 
days after the date of an affirmative final determination, if any, by the 
administering authority, whichever is later, or

(3) in the case of a suspended investigation to which Section 704(i)(1)
(C) applies, treat the countervailing duty order issued pursuant to such 
Section as if it were -

(A)  an  order  issued  under  subsection  (a)(l)(B)(ii)  for  purposes  of 
subsection (a)(3); and

(B)  an  order  issued  under  subsection  (a)(1)(B)(i)  for  purposes  of 
subsection (a)(4).

(d)  PUBLICATION  IN  FEDERAL REGISTER.  -  The  administering 
authority or the Commission, as the case may be, shall publish in the 
Federal Register  a  notice of the initiation of any investigation, and a 
notice of any determination or revocation, made pursuant to this Section.

(e)  REQUEST  FOR  SIMULTANEOUS  EXPEDITED  REVIEW 
UNDER SECTION 751(c). -

(1) GENERAL RULE. -



(A) REQUESTS FOR REVIEWS. - Notwithstanding Section 751(c)(6)
(A) and except as provided in subparagraph (B), an interested party may 
request a review of an order under Section 751(c) at the same time the 
party requests an investigation under subsection (a), if the order involves 
the  same  or  comparable  subject  merchandise.  Upon  receipt  of  such 
request,  the  administering  authority,  after  consulting  with  the 
Commission, shall initiate a review of the order under Section 751(c). 
The Commission shall combine such review with the investigation under 
this Section.

(B) EXCEPTION. - If the administering authority determines that the 
interested party who requested an investigation under this Section is a 
related party or an importer within the meaning of Section 771(4)(B), 
the  administering  authority  may  decline  a  request  by  such  party  to 
initiate a review of an order under Section 751(c) which involves the 
same or comparable subject merchandise.

(2) CUMULATION. - If a review under Section 751(c) is initiated under 
paragraph (1), such review shall be treated as having been initiated on 
the  same  day  as  the  investigation  under  this  Section,  and  the 
Commission may, in accordance with Section 771(7)(G), cumulatively 
assess the volume and effect of imports of the subject merchandise from 
all  countries  with respect  to  which such investigations are  treated as 
initiated on the same day.

(3)  TIME  AND  PROCEDURE  FOR  COMMISSION 
DETERMINATION. - The Commission shall render its determination in 
the investigation conducted under this Section at the same time as the 
Commission's determination is made in the review under Section 751(c) 
that is initiated pursuant to this subsection. The Commission shall in all 
other respects apply the procedures and standards set forth in Section 
751(c) to such Section 751(c) reviews.



(19 U.S.C. 1675b)

CHAPTER  2  -  CONSULTATIONS  AND  DETERMINATIONS 
REGARDING QUANTITATIVE RESTRICTION AGREEMENTS

SEC. 761. REQUIRED CONSULTATIONS. -

(a)  AGREEMENTS  IN  RESPONSE  TO  COUNTERVAILABLE 
SUBSIDIES. - Within 90 days after the administering authority accepts a 
quantitative restriction agreement under Section 704(a)(2) or (c)(3), the 
President shall enter into consultations with the government that is party 
to the agreement for purposes of -

(1) eliminating the countervailable subsidy completely, or

(2) reducing the net countervailable subsidy to a level that eliminates 
completely the injurious effect  of  exports  to the United States  of  the 
merchandise.

(b)  MODIFICATION  OF  AGREEMENT  ON  BASIS  OF 
CONSULTATIONS.  -  At  the  direction  of  the  President,  the 
administering authority shall modify a quantitative restriction agreement 
as a result of consultations entered into under subsection (a).



(c) SPECIAL RULE REGARDING AGREEMENTS UNDER Section 
704(c)(3). - This chapter shall cease to apply to a quantitative restriction 
agreement described in Section 704(c)(3) at such time as that agreement 
ceases to have force and effect under Section 704(f) or violation is found 
under Section 704(i).

(19 U.S.C. 1676)

SEC. 762. REQUIRED DETERMINATIONS. -

(a) IN GENERAL. - Before the expiration date, if any, of a quantitative 
restriction agreement accepted under Section 704(a)(2) or 704(c)(3) (if 
suspension of the related investigation is still in effect) -

(1) the administering authority shall, at the direction of the President, 
initiate a proceeding to determine whether any countervailable subsidy is 
being provided with respect to the subject merchandise and, if being so 
provided, the net countervailable subsidy; and

(2) if the administering authority initiates a proceeding under paragraph 
(1), the Commission shall determine whether imports of the merchandise 
of  the  kind  subject  to  the  agreement  will,  upon  termination  of  the 
agreement, materially injure, or threaten with material injury, an industry 
in the United States or materially retard the establishment of such an 
industry.

(b) DETERMINATIONS. - The determinations required to be made by 
the administering authority  and the Commission under subsection (a) 



shall be made under such procedures as the administering authority and 
the Commission, respectively, shall by regulation prescribe, and shall be 
treated as final determinations made under Section 705 for purposes of 
judicial review under Section 516A. If the determinations by each are 
affirmative, the administering authority shall -

(1) issue a countervailing duty order under Section 706 effective with 
respect  to  merchandise  entered  on  and  after  the  date  on  which  the 
agreement terminates; and

(2)  order  the  suspension  of  liquidation  of  all  entries  of  subject 
merchandise  which  are  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of  publication  of  the  order  in  the 
Federal Register.

(C)  HEARINGS.  -  The  determination  proceedings  required  to  be 
prescribed  under  subsection  (b)  shall  provide  that  the  administering 
authority and the Commission must, upon the request of any interested 
party,  hold  a  hearing  in  accordance  with  Section  774  on  the  issues 
involved.

(19 U.S.C. 1676a)

Subtitle D - General Provisions

SEC. 771. DEFINITIONS; SPECIAL RULES. -



For purposes of this title -

(1)  ADMINISTERING  AUTHORITY.  -  The  term  "administering 
authority" means the Secretary of Commerce, or any other officer of the 
United States to whom the responsibility for carrying out the duties of 
the administering authority under this title are transferred by law.

(2) COMMISSION. - The term "Commission" means the United States 
International Trade Commission.

(3) COUNTRY. - The term "country" means a foreign country, a political 
subdivision, dependent territory, or possession of a foreign country, and, 
except  for  the  purpose  of  anti-dumping proceedings,  may include an 
association  of  two  or  more  foreign  countries,  political  subdivisions, 
dependent territories, or possessions of countries into a customs union 
outside the United States.

(4) INDUSTRY. -

(A)  IN GENERAL.  -  The term "industry"  means  the  producers  as  a 
whole of a domestic like product, or those producers whose collective 
output of a domestic like product constitutes a major proportion of the 
total domestic production of the product.

(B) RELATED PARTIES. -



(i) If a producer of a domestic like product and an exporter or importer 
of the subject merchandise are related parties, or if a producer of the 
domestic like product is also an importer of the subject merchandise, the 
producer  may,  in  appropriate  circumstances,  be  excluded  from  the 
industry.

(ii) For purposes of clause (i), a producer and an exporter or importer 
shall be considered to be related parties, if -

(I) the producer directly or indirectly controls the exporter or importer,

(II) the exporter or importer directly or indirectly controls the producer,

(III)  a  third party directly or  indirectly controls the producer and the 
exporter or importer, or

(IV)  the  producer  and  the  exporter  or  importer  directly  or  indirectly 
control a third party and there is reason to believe that the relationship 
causes the producer to act differently than a non-related producer.

For purposes of this subparagraph, a party shall be considered to directly 
or indirectly control another party if the party is legally or operationally 
in a position to exercise restraint or direction over the other party.

(C)  REGIONAL  INDUSTRIES.  -  In  appropriate  circumstances,  the 
United States, for a particular product market, may be divided into two 



or more markets and the producers within each market may be treated as 
if they were a separate industry if -

(i)  the  producers  within  such  market  sell  all  or  almost  all  of  their 
production of the domestic like product in question in that market, and

(ii) the demand in that market is not supplied, to any substantial degree, 
by producers of the product in question located elsewhere in the United 
States.

In such appropriate circumstances, material injury, the threat of material 
injury, or material retardation of the establishment of an industry may be 
found to exist with respect to an industry even if the domestic industry 
as a whole, or those producers whose collective output of a domestic like 
product constitutes a major proportion of the total domestic production 
of  that  product,  is  not  injured,  if  there is  a  concentration of dumped 
imports  or  imports  of  merchandise  benefiting  from a  countervailable 
subsidy  into  such  an  isolated  market  and  if  the  producers  of  all,  or 
almost  all,  of  the  production within  that  market  are  being materially 
injured or threatened by material  injury, or if the establishment of an 
industry is being materially retarded, by reason of the dumped imports 
or  imports  of  merchandise benefiting from a countervailable  subsidy. 
The term "regional  industry"  means  the  domestic  producers  within  a 
region who are treated as a separate industry under this subparagraph.

(D) PRODUCT LINES. - The effect of dumped imports or imports of 
merchandise benefiting from a countervailable subsidy shall be assessed 
in relation to the United States production of a domestic like product if 
available data permit the separate identification of production in terms of 
such criteria as the production process or the producer's profits. If the 
domestic  production  of  the  domestic  like  product  has  no  separate 
identity in terms of such criteria, then the effect of the dumped imports 



or  imports  of  merchandise  benefiting  from a  countervailable  subsidy 
shall be assessed by the examination of the production of the narrowest 
group or range of products, which includes a domestic like product, for 
which the necessary information can be provided.

(E)  INDUSTRY  PRODUCING  PROCESSED  AGRICULTURAL 
PRODUCTS. -

(i) IN GENERAL. - Subject to clause (v), in an investigation involving a 
processed  agricultural  product  produced  from  any  raw  agricultural 
product, the producers or growers of the raw agricultural product may be 
considered part of the industry producing the processed product if -

(I)  the  processed  agricultural  product  is  produced  from  the  raw 
agricultural product through a single continuous line of production; and

(II) there is a substantial coincidence of economic interest between the 
producers or growers of the raw agricultural product and the processors 
of  the  processed  agricultural  product  based  upon  relevant  economic 
factors, which may, in the discretion of the Commission, include price, 
added market value, or other economic interrelationships (regardless of 
whether such coincidence of economic interest is based upon any legal 
relationship).

(ii) PROCESSING. - For purposes of this subparagraph, the processed 
agricultural  product  shall  be  considered  to  be  processed  from a  raw 
agricultural product through a single continuous line of production if -



(I) the raw agricultural product is substantially or completely devoted to 
the production of the processed agricultural product; and

(II)  the  processed  agricultural  product  is  produced  substantially  or 
completely from the raw product.

(iii) RELEVANT ECONOMIC FACTORS. - For purposes of clause (i)
(II), in addition to such other factors it considers relevant to the question 
of coincidence of economic interest, the Commission shall -

(I)  if  price  is  taken  into  account,  consider  the  degree  of  correlation 
between the price of the raw agricultural product and the price of the 
processed agricultural product; and

(II) if added market value is taken into account, consider whether the 
value of the raw agricultural product constitutes a significant percentage 
of the value of the processed agricultural product.

(iv)  RAW  AGRICULTURAL  PRODUCT.  -  For  purposes  of  this 
subparagraph, the term "raw agricultural product" means any farm or 
fishery product.

(v) TERMINATION OF THIS SUBPARAGRAPH. - This subparagraph 
shall  cease  to  have  effect  if  the  United  States  Trade  Representative 
notifies  the  administering  authority  and  the  Commission  that  the 
application of  this  subparagraph is  inconsistent  with the  international 
obligations of the United States.



(5) COUNTERVAILABLE SUBSIDY. -

(A)  IN  GENERAL.  -  Except  as  provided  in  paragraph  (5B),  a 
countervailable subsidy is a subsidy described in this paragraph which is 
specific as described in paragraph (5A).

(B) SUBSIDY DESCRIBED. - A subsidy is described in this paragraph 
in the case in which an authority -

(i) provides a financial contribution,

(ii) provides any form of income or price support within the meaning of 
Article XVI of the GATT 1994, or

(iii)  makes a payment to a funding mechanism to provide a financial 
contribution, or entrusts or directs a private entity to make a financial 
contribution, if providing the contribution would normally be vested in 
the  government  and  the  practice  does  not  differ  in  substance  from 
practices normally followed by governments,

to  a  person  and  a  benefit  is  thereby  conferred.  For  purposes  of  this 
paragraph and paragraphs (5A) and (5B), the term "authority" means a 
government of a country or any public entity within the territory of the 
country.

(C) OTHER FACTORS. - The determination of whether a subsidy exists 
shall be made without regard to whether the recipient of the subsidy is 



publicly or privately owned and without regard to whether the subsidy is 
provided directly or indirectly on the manufacture, production, or export 
of merchandise. The administering authority is not required to consider 
the effect of the subsidy in determining whether a subsidy exists under 
this paragraph.

(D) FINANCIAL CONTRIBUTION. - The term "financial contribution" 
means -

(i)  the  direct  transfer  of  funds,  such  as  grants,  loans,  and  equity 
infusions, or the potential direct transfer of funds or liabilities, such as 
loan guarantees,

(ii) foregoing or not collecting revenue that is otherwise due, such as 
granting tax credits or deductions from taxable income,

(iii) providing goods or services, other than general infrastructure, or

(iv) purchasing goods.

(E) BENEFIT CONFERRED. - A benefit shall normally be treated as 
conferred where there is a benefit to the recipient, including -

(i)  in  the  case  of  an  equity  infusion,  if  the  investment  decision  is 
inconsistent  with  the  usual  investment  practice  of  private  investors, 
including  the  practice  regarding  the  provision  of  risk  capital,  in  the 
country in which the equity infusion is made,



(ii) in the case of a loan, if there is a difference between the amount the 
recipient of the loan pays on the loan and the amount the recipient would 
pay on a comparable commercial loan that the recipient could actually 
obtain on the market,

(iii)  in  the  case  of  a  loan  guarantee,  if  there  is  a  difference,  after 
adjusting for any difference in guarantee fees, between the amount the 
recipient of the guarantee pays on the guaranteed loan and the amount 
the recipient would pay for a comparable commercial loan if there were 
no guarantee by the authority, and

(iv) in the case where goods or services are provided, if such goods or 
services are provided for less than adequate remuneration, and in the 
case where goods are purchased, if such goods are purchased for more 
than adequate remuneration.

For  purposes  of  clause  (iv),  the  adequacy  of  remuneration  shall  be 
determined in relation to prevailing market conditions for the good or 
service  being  provided  or  the  goods  being  purchased  in  the  country 
which  is  subject  to  the  investigation  or  review.  Prevailing  market 
conditions  include  price,  quality,  availability,  marketability, 
transportation, and other conditions of purchase or sale.

(F) CHANGE IN OWNERSHIP. - A change in ownership of all or part 
of a foreign enterprise or the productive assets of a foreign enterprise 
does not by itself require a determination by the administering authority 
that a past countervailable subsidy received by the enterprise no longer 
continues  to  be  countervailable,  even  if  the  change  in  ownership  is 
accomplished through an arm's length transaction.



(5A) SPECIFICITY. -

(A) IN GENERAL. -  A subsidy is  specific if  it  is  an export  subsidy 
described  in  subparagraph  (B)  or  an  import  substitution  subsidy 
described  in  subparagraph  (C),  or  if  it  is  determined  to  be  specific 
pursuant to subparagraph (D).

(B) EXPORT SUBSIDY. - An export subsidy is a subsidy that is, in law 
or in fact, contingent upon export performance, alone or as one of two or 
more conditions.

(C)  IMPORT SUBSTITUTION  SUBSIDY.  -  An  import  substitution 
subsidy is a subsidy that is contingent upon the use of domestic goods 
over imported goods, alone or as one of two or more conditions.

(D) DOMESTIC SUBSIDY. - In determining whether a subsidy (other 
than  a  subsidy  described  in  subparagraph  (B)  or  (C))  is  a  specific 
subsidy,  in  law  or  in  fact,  to  an  enterprise  or  industry  within  the 
jurisdiction  of  the  authority  providing  the  subsidy,  the  following 
guidelines shall apply:

(i) Where the authority providing the subsidy, or the legislation pursuant 
to which the authority operates, expressly limits access to the subsidy to 
an enterprise or industry, the subsidy is specific as a matter of law.

(ii) Where the authority providing the subsidy, or the legislation pursuant 
to  which  the  authority  operates,  establishes  objective  criteria  or 



conditions governing the eligibility for, and the amount of, a subsidy, the 
subsidy is not specific as a matter of law, if -

(I) eligibility is automatic,

(II) the criteria or conditions for eligibility are strictly followed, and

(III) the criteria or conditions are clearly set forth in the relevant statute, 
regulation, or other official document so as to be capable of verification.

For purposes of this clause, the term "objective criteria or conditions" 
means criteria or conditions that are neutral and that do not favour one 
enterprise or industry over another.

(iii) Where there are reasons to believe that a subsidy may be specific as 
a matter of fact, the subsidy is specific if one or more of the following 
factors exist:

(I)  The  actual  recipients  of  the  subsidy,  whether  considered  on  an 
enterprise or industry basis, are limited in number.

(II) An enterprise or industry is a predominant user of the subsidy.

(III) An enterprise or industry receives a disproportionately large amount 
of the subsidy.



(IV)  The  manner  in  which  the  authority  providing  the  subsidy  has 
exercised discretion in the decision to grant the subsidy indicates that an 
enterprise or industry is favoured over others.

In evaluating the factors set forth in subclauses (I), (II), (III), and (IV), 
the  administering  authority  shall  take  into  account  the  extent  of 
diversification  of  economic  activities  within  the  jurisdiction  of  the 
authority providing the subsidy, and the length of time during which the 
subsidy programme has been in operation.

(iv)  Where  a  subsidy  is  limited  to  an  enterprise  or  industry  located 
within a designated geographical region within the jurisdiction of the 
authority providing the subsidy, the subsidy is specific.

For purposes of this paragraph and paragraph (5B), any reference to an 
enterprise or industry is a reference to a foreign enterprise or foreign 
industry and includes a group of such enterprises or industries.

(5B) CATEGORIES OF NON-COUNTERVAILABLE SUBSIDIES. -

(A) IN GENERAL. - Notwithstanding the provisions of paragraphs (5) 
and  (5A),  in  the  case  of  merchandise  imported  from  a  Subsidies 
Agreement country, a subsidy shall be treated as non-countervailable if 
the administering authority determines in an investigation under subtitle 
A or a review under subtitle C that the subsidy meets all of the criteria 
described in subparagraph (B), (C), or (D), as the case may be, or the 
provisions of subparagraph (E)(i) apply.



(B) RESEARCH SUBSIDY. -

(i) IN GENERAL. - Except for a subsidy provided on the manufacture, 
production, or export of civil aircraft, a subsidy for research activities 
conducted  by  a  person,  or  by  a  higher  education  or  research 
establishment on a contract basis with a person, shall be treated as non-
countervailable, if the subsidy covers not more than 75 per cent of the 
costs of industrial research or not more than 50 per cent of the costs of 
pre-competitive  development  activity,  and  such  subsidy  is  limited 
exclusively to -

(I)  the  costs  of  researchers,  technicians,  and  other  supporting  staff 
employed exclusively in the research activity,

(II) the costs of instruments, equipment, land, or buildings that are used 
exclusively and permanently (except when disposed of on a commercial 
basis) for the research activity,

(III) the costs of consultancy and equivalent services used exclusively 
for the research activity, including costs for bought-in research, technical 
knowledge, and patents,

(IV)  additional  overhead  costs  incurred  directly  as  a  result  of  the 
research activity, and

(V)  other  operating  costs  (such  as  materials  and  supplies)  incurred 
directly as a result of the research activity.



(ii) DEFINITIONS. - For purposes of this subparagraph -

(I) INDUSTRIAL RESEARCH. - The term "industrial research" means 
planned search or critical investigation aimed at the discovery of new 
knowledge, with the objective that such knowledge may be useful in 
developing new products, processes, or services, or in bringing about a 
significant improvement to existing products, processes, or services.

(II)  PRE-COMPETITIVE  DEVELOPMENT  ACTIVITY.  -  The  term 
"pre-competitive  development  activity"  means  the  translation  of 
industrial  research findings  into  a  plan,  blueprint,  or  design for  new, 
modified,  or  improved  products,  processes,  or  services,  whether 
intended for sale or use, including the creation of a first prototype that 
would not be capable of commercial use. The term also may include the 
conceptual formulation and design of products,  processes,  or services 
alternatives  and  initial  demonstration  or  pilot  projects,  if  these  same 
projects  cannot  be  converted  or  used  for  industrial  application  or 
commercial exploitation. The term does not include routine or periodic 
alterations  to  existing  products,  production  lines,  manufacturing 
processes, services, or other ongoing operations even if those alterations 
may represent improvements.

(iii) CALCULATION RULES. -

(I) IN GENERAL. - In the case of a research activity that spans both 
industrial  research  and  pre-competitive  development  activity,  the 
allowable level of the non-countervailable subsidy shall not exceed 62.5 
per cent of the costs set forth in subclauses (I), (II), (III), (IV), and (V) of 
clause (i).



(II)  TOTAL  ELIGIBLE  COSTS.  -  The  allowable  level  of  a  non-
countervailable subsidy described in clause (i) shall be based on the total 
eligible costs incurred over the duration of a particular project.

(C) SUBSIDY TO DISADVANTAGED REGIONS. -

(i)  IN  GENERAL.  -  A  subsidy  provided,  pursuant  to  a  general 
framework  of  regional  development,  to  a  person  located  in  a 
disadvantaged  region  within  a  country  shall  be  treated  as  non-
countervailable,  if  it  is  not specific (within the meaning of paragraph 
(5A)) within eligible regions and if the following conditions are met:

(I)  Each  region  identified  as  disadvantaged  within  the  territory  of  a 
country  is  a  clearly  designated,  contiguous  geographical  area  with  a 
definable economic and administrative identity.

(II) Each region is considered a disadvantaged region on the basis of 
neutral and objective criteria indicating that the region is disadvantaged 
because of  more  than temporary  circumstances,  and such criteria  are 
clearly  stated  in  the  relevant  statute,  regulation,  or  other  official 
document so as to be capable of verification.

(III) The criteria described in subclause (II) include a measurement of 
economic development.



(IV)  Programmes  provided  within  a  general  framework  of  regional 
development include ceilings on the amount of assistance that can be 
granted  to  a  subsidized  project.  Such  ceilings  are  differentiated 
according to the different levels of development of assisted regions, and 
are  expressed  in  terms  of  investment  costs  or  costs  of  job  creation. 
Within such ceilings, the distribution of assistance is sufficiently broad 
and even to avoid the predominant use of a subsidy by, or the provision 
of  disproportionately  large  amounts  of  a  subsidy to,  an  enterprise  or 
industry as described in paragraph (5A)(D).

(ii)  MEASUREMENT  OF  ECONOMIC  DEVELOPMENT.  -  For 
purposes of clause (i), the measurement of economic development shall 
be based on one or more of the following factors:

(I) Per capita income, household per capita income, or per capita gross 
domestic product that does not exceed 85 per cent of the average for the 
country subject to investigation or review.

(II) An unemployment rate that is at least 110 per cent of the average 
unemployment rate for the country subject to investigation or review.

The  measurement  of  economic  development  shall  cover  a  three-year 
period, but may be a composite measurement and may include factors 
other than those set forth in this clause.

(iii) DEFINITIONS. - For purposes of this subparagraph -



(I)  GENERAL FRAMEWORK OF REGIONAL DEVELOPMENT. - 
The term "general framework of regional development" means that the 
regional  subsidy programmes are  part  of  an internally  consistent  and 
generally  applicable  regional  development  policy,  and  that  regional 
development subsidies are not granted in isolated geographical points 
having no, or virtually no, influence on the development of a region.

(II) NEUTRAL AND OBJECTIVE CRITERIA. - The term "neutral and 
objective  criteria"  means  criteria  that  do  not  favour  certain  regions 
beyond what is appropriate for the elimination or reduction of regional 
disparities within the framework of the regional development policy.

(D) SUBSIDY FOR ADAPTATION OF EXISTING FACILITIES TO 
NEW ENVIRONMENTAL REQUIREMENTS. -

(i) IN GENERAL. - A subsidy that is provided to promote the adaptation 
of existing facilities to new environmental requirements that are imposed 
by statute  or  by regulation,  and that  result  in  greater  constraints  and 
financial burdens on the recipient of the subsidy, shall be treated as non-
countervailable, if the subsidy -

(I) is a one-time nonrecurring measure,

(II) is limited to 20 per cent of the cost of adaptation,

(III) does not cover the cost of replacing and operating the subsidized 
investment, a cost that must be fully borne by the recipient,



(IV)  is  directly  linked  and  proportionate  to  the  recipient's  planned 
reduction  of  nuisances  and  pollution,  and  does  not  cover  any 
manufacturing cost savings that may be achieved, and

(V)  is  available  to  all  persons  that  can  adopt  the  new equipment  or 
production processes.

(ii) EXISTING FACILITIES. - For purposes of this subparagraph, the 
term "existing facilities" means facilities that have been in operation for 
at  least  two  years  before  the  date  on  which  the  new environmental 
requirements are imposed.

(E) NOTIFIED SUBSIDY PROGRAMME. -

(i) GENERAL RULE. - If a subsidy is provided pursuant to a program 
that has been notified in accordance with Article 8.3 of the Subsidies 
Agreement, the subsidy shall be treated as non-countervailable and shall 
not be subject to investigation or review under this title.

(ii)  EXCEPTION.  -  Notwithstanding  clause  (i),  a  subsidy  shall  be 
treated as countervailable if -

(I) the Trade Representative notifies the administering authority that a 
determination  has  been  made  pursuant  to  Article  8.4  or  8.5  of  the 
Subsidies  Agreement  that  the  subsidy, or  the  programme pursuant  to 
which the  subsidy was  provided,  does  not  satisfy  the  conditions  and 
criteria of Article 8.2 of the Subsidies Agreement; and



(II) the subsidy is specific within the meaning of paragraph (5A).

(F)  CERTAIN  SUBSIDIES  ON  AGRICULTURAL  PRODUCTS.  - 
Domestic support measures that are provided with respect to products 
listed  in  Annex  1  to  the  Agreement  on  Agriculture,  and  that  the 
administering authority determines conform fully to the provisions of 
Annex  2  to  that  Agreement,  shall  be  treated  as  non-countervailable. 
Upon request by the administering authority, the Trade Representative 
shall  provide  advice  regarding  the  interpretation  and  application  of 
Annex 2.

(G) PROVISIONAL APPLICATION. - Subparagraphs (B), (C), (D), and 
(E)  shall  not  apply on or  after  the first  day of  the  month  that  is  66 
months  after  the  WTO  Agreement  enters  into  force,  unless  the 
provisions  of  such  subparagraphs  are  extended  pursuant  to  Section 
282(c) of the Uruguay Round Agreements Act.

(ii) Subparagraph (F) shall not apply to imports from a WTO member 
country at the end of the nine-year period beginning on 1 January 1995. 
The Trade Representative shall determine the precise termination date 
for  each  WTO member  country  in  accordance  with  paragraph  (i)  of 
Article 1 of the Agreement on Agriculture and such date shall be notified 
to the administering authority.

(6)  NET  COUNTERVAILABLE  SUBSIDY.  -  For  the  purpose  of 
determining the net countervailable subsidy, the administering authority 
may subtract from the gross countervailable subsidy the amount of -



(A) any application fee,  deposit,  or  similar  payment paid in  order to 
qualify for, or to receive, the benefit of the countervailable subsidy,

(B) any loss in the value of the countervailable subsidy resulting from its 
deferred receipt, if the deferral is mandated by Government order, and

(C)  export  taxes,  duties,  or  other  charges  levied  on  the  export  of 
merchandise  to  the  United  States  specifically  intended  to  offset  the 
countervailable subsidy received.

(7) MATERIAL INJURY. -

(A) IN GENERAL. - The term "material injury" means harm which is 
not inconsequential, immaterial, or unimportant.

(B)  VOLUME  AND  CONSEQUENT  IMPACT.  -  In  making 
determinations under Sections 703(a),  705(b),  733(a),  and 735(b),  the 
Commission in each case -

(i) shall consider -

(I) the volume of imports of the subject merchandise,

(II) the effect of imports of that merchandise on prices in the United 
States for like products6, and



(III) the impact of imports of such merchandise on domestic producers 
of like products1, but only in the context of production operations within 
the United States; and

(ii)  may consider  such  other  economic  factors  as  are  relevant  to  the 
determination regarding whether there is material  injury by reason of 
imports.

In the notification required under Section 705(d) or 735(d), as the case 
may  be,  the  Commission  shall  explain  its  analysis  of  each  factor 
considered under clause (i), and identify each factor considered under 
clause (ii) and explain in full its relevance to the determination.

(C)  EVALUATION  OF  RELEVANT  FACTORS.  -  For  purposes  of 
subparagraph (B) -

(i) VOLUME. - In evaluating the volume of imports of merchandise, the 
Commission  shall  consider  whether  the  volume  of  imports  of  the 
merchandise, or any increase in that volume, either in absolute terms or 
relative to production or consumption in the United States, is significant.

(ii) PRICE. - In evaluating the effect of imports of such merchandise on 
prices, the Commission shall consider whether -

(I)  there  has  been  significant  price  underselling  by  the  imported 
merchandise as compared with the price of like products1 of the United 
States, and



(II) the effect of imports of such merchandise otherwise depresses prices 
to  a  significant  degree  or  prevents  price  increases,  which  otherwise 
would have occurred, to a significant degree.

(iii) IMPACT ON AFFECTED DOMESTIC INDUSTRY. - In examining 
the impact required to be considered under subparagraph (B)(i)(III), the 
Commission shall evaluate all relevant economic factors which have a 
bearing on the state of the industry in the United States, including, but 
not limited to -

(I)  actual and potential decline in output, sales,  market share, profits, 
productivity, return on investments, and utilization of capacity,

(II) factors affecting domestic prices,

(III)  actual  and  potential  negative  effects  on  cash  flow,  inventories, 
employment, wages, growth, ability to raise capital, and investment,

(IV) actual and potential negative effects on the existing development 
and  production  efforts  of  the  domestic  industry,  including  efforts  to 
develop  a  derivative  or  more  advanced  version  of  the  domestic  like 
product, and

(V) in a proceeding under subtitle B, the magnitude of the margin of 
dumping



The Commission shall evaluate all relevant economic factors described 
in this clause within the context of the business cycle and conditions of 
competition that are distinctive to the affected industry.

(iv)  CAPTIVE  PRODUCTION.  -  If  domestic  producers  internally 
transfer  significant  production  of  the  domestic  like  product  for  the 
production of a downstream article and sell significant production of the 
domestic like product in the merchant market, and the Commission finds 
that -

(I) the domestic like product produced that is internally transferred for 
processing  into  that  downstream article  does  not  enter  the  merchant 
market for the domestic like product,

(II) the domestic like product is the predominant material input in the 
production of that downstream article, and

(III) the production of the domestic like product sold in the merchant 
market  is  not  generally  used  in  the  production  of  that  downstream 
article,

then  the  Commission,  in  determining  market  share  and  the  factors 
affecting  financial  performance  set  forth  in  clause  (iii),  shall  focus 
primarily on the merchant market for the domestic like product.

(D) SPECIAL RULES FOR AGRICULTURAL PRODUCTS. -



(i) The Commission shall not determine that there is no material injury 
or  threat  of  material  injury  to  the  United  States  producers  of  an 
agricultural commodity merely because the prevailing market price is at 
or above the minimum support price.

(ii) In the case of agricultural products, the Commission shall consider 
any  increased  burden  on  government  income  or  price  support 
programmes.

(E) SPECIAL RULES. - For purposes of this paragraph -

(i)  NATURE OF COUNTERVAILABLE SUBSIDY. -  In  determining 
whether  there  is  a  threat  of  material  injury,  the  Commission  shall 
consider  information  provided  to  it  by  the  administering  authority 
regarding the nature of the countervailable subsidy granted by a foreign 
country (particularly whether the countervailable subsidy is a subsidy 
described in Article 3 or 6.1 of the Subsidies Agreement) and the effects 
likely to be caused by the countervailable subsidy.

(ii) STANDARD FOR DETERMINATION. - The presence or absence 
of  any  factor  which  the  Commission  is  required  to  evaluate  under 
subparagraph (C) or  (D)  shall  not  necessarily  give decisive guidance 
with respect to the determination by the Commission of material injury.

(F) THREAT OF MATERIAL INJURY. -

(i) IN GENERAL. - In determining whether an industry in the United 
States is threatened with material injury by reason of imports (or sales 



for  importation)  of  the  subject  merchandise,  the  Commission  shall 
consider, among other relevant economic factors -

(I) if a countervailable subsidy is involved, such information as may be 
presented to  it  by the administering authority as  to the nature of  the 
subsidy  (particularly  as  to  whether  the  countervailable  subsidy  is  a 
subsidy described in Article 3 or 6.1 of the Subsidies Agreement), and 
whether imports of the subject merchandise are likely to increase,

(II)  any existing unused production capacity or  imminent,  substantial 
increase in production capacity in the exporting country indicating the 
likelihood of substantially increased imports of the subject merchandise 
into the United States, taking into account the availability of other export 
markets to absorb any additional exports,

(III) a significant rate of increase of the volume or market penetration of 
imports  of  the  subject  merchandise  indicating  the  likelihood  of 
substantially increased imports,

(IV) whether imports of the subject merchandise are entering at prices 
that are likely to have a significant depressing or suppressing effect on 
domestic prices, and are likely to increase demand for further imports,

(V) inventories of the subject merchandise,

(VI)  the  potential  for  product-shifting  if  production  facilities  in  the 
foreign country, which can be used to produce the subject merchandise, 
are currently being used to produce other products,



(VII) in any investigation under this title which involves imports of both 
a raw agricultural product (within the meaning of paragraph (4)(E)(iv)) 
and  any  product  processed  from  such  raw  agricultural  product,  the 
likelihood that  there  will  be  increased imports,  by  reason of  product 
shifting,  if  there  is  an  affirmative  determination  by  the  Commission 
under  Section  705(b)(1)  or  735(b)(1)  with  respect  to  either  the  raw 
agricultural product or the processed agricultural product (but not both),

(VIII)  the  actual  and  potential  negative  effects  on  the  existing 
development and production efforts of the domestic industry, including 
efforts to develop a derivative or more advanced version of the domestic 
like product, and

(IX) any other demonstrable adverse trends that indicate the probability 
that there is likely to be material injury by reason of imports (or sale for 
importation) of the subject merchandise (whether or not it  is  actually 
being imported at the time).

(ii) BASIS FOR DETERMINATION. - The Commission shall consider 
the factors set forth in clause (i) as a whole in making a determination of 
whether further dumped or subsidized imports are imminent and whether 
material  injury  by reason  of  imports  would  occur  unless  an  order  is 
issued  or  a  suspension  agreement  is  accepted  under  this  title.  The 
presence or absence of any factor which the Commission is required to 
consider under clause (i)  shall  not  necessarily give decisive guidance 
with  respect  to  the  determination.  Such  a  determination  may  not  be 
made on the basis of mere conjecture or supposition.

(iii) EFFECT OF DUMPING IN THIRD-COUNTRY MARKETS. -



(I) IN GENERAL. - In investigations under subtitle B, the Commission 
shall consider whether dumping in the markets of foreign countries (as 
evidenced by dumping findings or anti-dumping remedies in other WTO 
member  markets  against  the  same  class  or  kind  of  merchandise 
manufactured  or  exported  by  the  same  party  as  under  investigation) 
suggests  a  threat  of  material  injury  to  the  domestic  industry.  In  the 
course of  its  investigation,  the  Commission shall  request  information 
from  the  foreign  manufacturer,  exporter,  or  United  States  importer 
concerning this issue.

(II) WTO MEMBER MARKET. - For purposes of this clause, the term 
"WTO member market" means the market of any country which is a 
WTO member.

(III) EUROPEAN COMMUNITIES. - For purposes of this clause, the 
European Communities shall be treated as a foreign country.

(G) CUMULATION FOR DETERMINING MATERIAL INJURY. -

(i) IN GENERAL. - For purposes of clauses (i) and (ii)of subparagraph 
(C), and subject to clause (ii), the Commission shall cumulatively assess 
the volume and effect of imports of the subject merchandise from all 
countries with respect to which -

(I) petitions were filed under Section 702(b) or 732(b) on the same day,



(II) investigations were initiated under Section 702(a) or 732(a) on the 
same day, or

(III)  petitions  were  filed  under  Section  702(b)  or  732(b)  and 
investigations were initiated under Section 702(a) or 732(a) on the same 
day, if  such imports compete with each other and with domestic like 
products in the United States market.

(ii) EXCEPTIONS. - The Commission shall not cumulatively assess the 
volume and effect of imports under clause (i)

(I)  with  respect  to  which  the  administering  authority  has  made  a 
preliminary negative determination, unless the administering authority 
subsequently  made  a  final  affirmative  determination  with  respect  to 
those imports before the Commission's final determination is made;

(II) from any country with respect to which the investigation has been 
terminated;

(III)  from any country  designated as  a beneficiary country under  the 
Caribbean Basin Economic Recovery Act (19 U.S.C. 2701 et seq.) for 
purposes of making a determination with respect to that country, except 
that the volume and effect of imports of the subject merchandise from 
such country may be cumulatively assessed with imports of the subject 
merchandise from any other country designated as such a beneficiary 
country to the extent permitted by clause (i); or



(IV) from any country that is a party to an agreement with the United 
States establishing a free trade area, which entered into force and effect 
before  1  January  1987,  unless  the  Commission  determines  that  a 
domestic industry is materially injured or threatened with material injury 
by reason of imports from that country.

(iii)  RECORDS  IN  FINAL  INVESTIGATION.  -  In  each  final 
determination in which it cumulatively assesses the volume and effect of 
imports under clause (i), the Commission shall make its determinations 
based on the record compiled in the first investigation in which it makes 
a  final  determination,  except  that  when  the  administering  authority 
issues its final determination in a subsequently completed investigation, 
the Commission shall permit the parties in the subsequent investigation 
to  submit  comments concerning the significance of  the administering 
authority's final determination, and shall include such comments and the 
administering  authority's  final  determination  in  the  record  for  the 
subsequent investigation.

(iv)  REGIONAL  INDUSTRY  DETERMINATIONS.  -  In  an 
investigation  which  involves  a  regional  industry,  and  in  which  the 
Commission decides that the volume and effect of imports should be 
cumulatively assessed under this subparagraph, such assessment shall be 
based upon the volume and effect of imports into the region or regions 
determined by the Commission. The provisions of clause (iii) shall apply 
to such investigations.

(H) CUMULATION FOR DETERMINING THREAT OF MATERIAL 
INJURY. - To the extent practicable and subject to subparagraph (G)(ii), 
for  purposes  of  clause  (i)(III)  and  (IV)  of  subparagraph  (F),  the 
Commission may cumulatively assess the volume and price effects of 
imports of the subject merchandise from all countries with respect to 
which -



(i) petitions were filed under Section 702(b) or 732(b) on the same day,

(ii) investigations were initiated under Section 702(a) or 732(a) on the 
same day, or

(iii)  petitions  were  filed  under  Section  702(b)  or  732(b)  and 
investigations were initiated under Section 702(a) or 732(a) on the same 
day, if  such imports compete with each other and with domestic like 
products in the United States market.

(I)  CONSIDERATION OF POST-PETITION INFORMATION. -  The 
Commission shall  consider  whether  any change in  the  volume,  price 
effects, or impact of imports of the subject merchandise since the filing 
of the petition in an investigation under subtitle A or B is related to the 
pendency of the investigation and, if so, the Commission may reduce the 
weight accorded to the data for the period after the filing of the petition 
in making its determination of material injury, threat of material injury, 
or material retardation of the establishment of an industry in the United 
States.

(8) SUBSIDIES AGREEMENT; AGREEMENT ON AGRICULTURE. -

(A)  SUBSIDIES  AGREEMENT.  -  The  term  "Subsidies  Agreement" 
means  the  Agreement  on  Subsidies  and  Countervailing  Measures 
referred to in Section 101(d)(12) of the Uruguay Round Agreements Act.



(B)  AGREEMENT ON AGRICULTURE.  -  The term "Agreement  on 
Agriculture" means the Agreement on Agriculture referred to in Section 
101(d)(2) of the Uruguay Round Agreements Act.

(9) INTERESTED PARTY. - The term "interested party" means -

(A) a foreign manufacturer, producer, or exporter, or the United States 
importer,  of  subject  merchandise or  a trade or  business association a 
majority of the members of which are producers, exporters, or importers 
of such merchandise,

(B) the government of a country in which such merchandise is produced 
or manufactured or from which such merchandise is exported,

(C) a manufacturer, producer, or wholesaler in the United States of a 
domestic like product,

(D) a certified union or recognized union or group of workers which is 
representative of an industry engaged in the manufacture, production, or 
wholesale in the United States of a domestic like product,

(E)  a  trade  or  business  association  a  majority  of  whose  members 
manufacture,  produce,  or  wholesale  a  domestic  like  product  in  the 
United States,

(F)  an  association,  a  majority  of  whose  members  is  composed  of 
interested parties described in subparagraph (C), (D), or (E) with respect 



to a domestic like product, and (G) in any investigation under this title 
involving  an  industry  engaged  in  producing  a  processed  agricultural 
product, as defined in paragraph (4)(E), a coalition or trade association 
which is representative of either -

(i) processors,

(ii) processors and producers, or

(iii) processors and growers,

but  this  subparagraph  shall  cease  to  have  effect  if  the  United  States 
Trade  Representative  notifies  the  administering  authority  and  the 
Commission  that  the  application  of  this  subparagraph  is  inconsistent 
with the international obligations of the United States.

(10) DOMESTIC LIKE PRODUCT. - The term "domestic like product" 
means a product which is like, or in the absence of like, most similar in 
characteristics and uses with, the article subject to an investigation under 
this title.

(11)  AFFIRMATIVE  DETERMINATIONS  BY  DIVIDED 
COMMISSION. - If the Commissioners voting on a determination by 
the  Commission,  including  a  determination  under  Section  751,  are 
evenly divided as to whether the determination should be affirmative or 
negative, the Commission shall be deemed to have made an affirmative 
determination. For the purpose of applying this paragraph when the issue 
before the Commission is to determine whether there is-



(A) material injury to an industry in the United States,

(B) threat of material injury to such an industry, or

(C) material retardation of the establishment of an industry in the United 
States, by reason of imports of the merchandise, an affirmative vote on 
any of the issues shall be treated as a vote that the determination should 
be affirmative.

(12)  ATTRIBUTION  OF  MERCHANDISE  TO  COUNTRY  OF 
MANUFACTURE OR PRODUCTION. -  For  purposes  of  subtitle  A, 
merchandise shall be treated as the product of the country in which it 
was manufactured or produced without regard to whether it is imported 
directly from that country and without regard to whether it is imported in 
the same condition as when exported from that country or in a changed 
condition by reason of remanufacture or otherwise.

(13) [Repealed.]

(14)  SOLD  OR,  IN  THE  ABSENCE  OF  SALES,  OFFERED  FOR 
SALE. -  The term "sold or, in the absence of sales,  offered for sale" 
means sold or, in the absence of sales, offered -

(A) to all purchasers in commercial quantities, or



(B) in the ordinary course of trade to one or more selected purchasers in 
commercial quantities at a price which fairly reflects the market value of 
the merchandise, without regard to restrictions as to the disposition or 
use  of  the  merchandise  by  the  purchaser  except  that,  where  such 
restrictions  are  found to  affect  the  market  value  of  the  merchandise, 
adjustment shall be made therefor in calculating the price at which the 
merchandise is sold or offered for sale.

(15) ORDINARY COURSE OF TRADE. - The term "ordinary course of 
trade" means the conditions and practices which, for a reasonable time 
prior to the exportation of the subject merchandise, have been normal in 
the trade under consideration with respect to merchandise of the same 
class or kind. The administering authority shall consider the following 
sales and transactions, among others, to be outside the ordinary course of 
trade:

(A) Sales disregarded under Section 773(b)(1).

(B) Transactions disregarded under Section 773(f)(2).

(16)  FOREIGN LIKE PRODUCT. -  The term "foreign like  product" 
means merchandise in the first of the following categories in respect of 
which a determination for the purposes of subtitle B of this title can be 
satisfactorily made:

(A) The subject merchandise and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by 
the same person as, that merchandise.



(B) MERCHANDISE -

(i)  produced  in  the  same  country  and  by  the  same  person  as  the 
merchandise which is the subject of the investigation7,

(ii) like that merchandise in component material or materials and in the 
purposes for which used, and

(iii) approximately equal in commercial value to that merchandise.

(C) MERCHANDISE -

(i) produced in the same country and by the same person and of the same 
general  class  or  kind as  the merchandise which is  the subject  of  the 
investigation,

(ii) like that merchandise in the purposes for which used, and

(iii)  which the administering authority  determines may reasonably be 
compared with that merchandise.

(17)  USUAL  COMMERCIAL  QUANTITIES.  -  The  term  "usual 
commercial quantities", in any case in which the subject merchandise is 
sold in the market under consideration at different prices for different 
quantities, means the quantities in which such merchandise is there sold 



at the price or prices for one quantity in an aggregate volume which is 
greater than the aggregate volume sold at  the price or prices for any 
other quantity.

(18) NON-MARKET ECONOMY COUNTRY. -

(A) IN GENERAL. - The term "non-market economy country" means 
any foreign country that the administering authority determines does not 
operate on market principles of cost or pricing structures, so that sales of 
merchandise  in  such  country  do  not  reflect  the  fair  value  of  the 
merchandise.

(B)  FACTORS  TO  BE  CONSIDERED.  -  In  making  determinations 
under  subparagraph  (A)  the  administering  authority  shall  take  into 
account -

(i) the extent to which the currency of the foreign country is convertible 
into the currency of other countries;

(ii) the extent to which wage rates in the foreign country are determined 
by free bargaining between labour and management,

(iii) the extent to which joint ventures or other investments by firms of 
other foreign countries are permitted in the foreign country,

(iv)  the  extent  of  government  ownership  or  control  of  the  means  of 
production,



(v) the extent of government control over the allocation of resources and 
over the price and output decisions of enterprises, and

(vi)  such  other  factors  as  the  administering  authority  considers 
appropriate.

(C) DETERMINATION IN EFFECT. -

(i) Any determination that a foreign country is a non-market economy 
country  shall  remain  in  effect  until  revoked  by  the  administering 
authority.

(ii)  The  administering  authority  may  make  a  determination  under 
subparagraph (A) with respect to any foreign country at any time.

(D) DETERMINATIONS NOT IN ISSUE. - Notwithstanding any other 
provision of law, any determination made by the administering authority 
under subparagraph (A) shall not be subject to judicial review in any 
investigation conducted under subtitle B.

(E)  COLLECTION  OF  INFORMATION.  -  Upon  request  by  the 
administering authority, the Commissioner of Customs shall provide the 
administering authority a copy of all public and proprietary information 
submitted  to,  or  obtained  by, the  Commissioner  of  Customs that  the 
administering  authority  considers  relevant  to  proceedings  involving 
merchandise  from non-market  economy  countries.  The  administering 



authority  shall  protect  proprietary  information  obtained  under  this 
Section from public disclosure in accordance with Section 777.

(19)  EQUIVALENCY  OF  LEASES  TO  SALES.  -  In  determining 
whether  a  lease  is  equivalent  to  a  sale  for  purposes of  this  title,  the 
administering authority shall consider -

(A) the terms of the lease,

(B) commercial practice within the industry,

(C) the circumstances of the transaction,

(D)  whether  the  product  subject  to  the  lease  is  integrated  into  the 
operations of the lessee or importer,

(E)  whether  in  practice  there  is  a  likelihood  that  the  lease  will  be 
continued or renewed for a significant period of time, and

(F) other relevant factors, including whether the lease transaction would 
permit avoidance of anti-dumping or countervailing duties.

(20) APPLICATION TO GOVERNMENTAL IMPORTATIONS. -



(A) IN GENERAL. - Except as otherwise provided by this paragraph, 
merchandise imported by, or for the use of, a department or agency of 
the  United  States  Government  (including  merchandise  provided  for 
under  Chapter  98  of  the  Harmonized  Tariff  Schedule  of  the  United 
States)  is  subject  to  the  imposition  of  countervailing  duties  or  anti-
dumping duties under this title or Section 303.

(B) EXCEPTIONS. - Merchandise imported by, or for the use of, the 
Department  of  Defense  shall  not  be  subject  to  the  imposition  of 
countervailing or anti-dumping duties under this title if -

(i) the merchandise is acquired by, or for use of, such Department -

(I) from a country with which such Department had a Memorandum of 
Understanding which was in effect on 1 January 1988, and has continued 
to  have a  comparable  agreement  (including renewals)  or  superseding 
agreements, and

(II) in accordance with terms of the Memorandum of Understanding in 
effect at the time of importation, or

(ii) the merchandise has no substantial non-military use.

(21) UNITED STATES-CANADA AGREEMENT. - The term "United 
States-Canada Agreement" means the United States-Canada Free-Trade 
Agreement.



(22) NAFTA. - The term "NAFTA" means the North American Free-
Trade Agreement.

(23) ENTRY. - The term "entry" includes, in appropriate circumstances 
as  determined  by  the  administering  authority,  a  reconciliation  entry 
created under a reconciliation process, defined in Section 401(s), that is 
initiated  by  an  importer.  The  liability  of  an  importer  under  an  anti-
dumping or countervailing duty proceeding for entries of merchandise 
subject to the proceeding will attach to the corresponding reconciliation 
entry or entries. Suspension of liquidation of the reconciliation entry or 
entries,  for  the  purpose  of  enforcing  this  title,  is  equivalent  to  the 
suspension of liquidation of the corresponding individual entries; but the 
suspension of liquidation of the reconciliation entry or entries for such 
purpose does not preclude liquidation for any other purpose.

(24) NEGLIGIBLE IMPORTS. -

(A) IN GENERAL. -

(i) LESS THAN 3 PER CENT. - Except as provided in clauses (ii) and 
(iv), imports from a country of merchandise corresponding to a domestic 
like  product  identified  by  the  Commission  are  "negligible"  if  such 
imports  account  for  less  than  3  per  cent  of  the  volume  of  all  such 
merchandise  imported  into  the  United  States  in  the  most  recent  12-
month period for which data are available that precedes -

(I) the filing of the petition under Section 702(b) or 732(b), or



(II) the initiation of the investigation, if the investigation was initiated 
under Section 702(a) or 732(a).

(ii) EXCEPTION. - Imports that would otherwise be negligible under 
clause (i) shall not be negligible if the aggregate volume of imports of 
the merchandise from all countries described in clause (i) with respect to 
which investigations were initiated on the same day exceeds 7 per cent 
of the volume of all such merchandise imported into the United States 
during the applicable 12-month period.

(iii) DETERMINATION OF AGGREGATE VOLUME. - In determining 
aggregate volume under clause (ii)  or  (iv),  the Commission shall  not 
consider imports from any country specified in paragraph (7)(G)(ii).

(iv)  NEGLIGIBILITY  IN  THREAT  ANALYSIS.  -  Notwithstanding 
clauses (i) and (ii), the Commission shall not treat imports as negligible 
if  it  determines  that  there  is  a  potential  that  imports  from a country 
described in clause (i) will imminently account for more than 3 per cent 
of the volume of all such merchandise imported into the United States, 
or that the aggregate volumes of imports from all countries described in 
clause (ii) will imminently exceed 7 per cent of the volume of all such 
merchandise  imported  into  the  United  States.  The  Commission  shall 
consider  such  imports  only  for  purposes  of  determining  threat  of 
material injury.

(B)  NEGLIGIBILITY  FOR  CERTAIN  COUNTRIES  IN 
COUNTERVAILING DUTY INVESTIGATIONS. -  In the case of  an 
investigation under Section 701, subparagraph (A) shall be applied to 
imports  of  subject  merchandise  from  developing  countries  by 



substituting "4 per cent" for "3 per cent" in subparagraph (A)(i) and by 
substituting "9 per cent" for "7 per cent" in subparagraph (A)(ii).

(C) COMPUTATION OF IMPORT VOLUMES. - In computing import 
volumes for purposes of subparagraphs (A) and (B), the Commission 
may make reasonable estimates on the basis of available statistics.

(D)  REGIONAL  INDUSTRIES.  -  In  an  investigation  in  which  the 
Commission makes a regional industry determination under paragraph 
(4)(C), the Commission's examination under subparagraphs (A) and (B) 
shall be based upon the volume of subject merchandise exported for sale 
in the regional market in lieu of the volume of all subject merchandise 
imported into the United States.

(25)  SUBJECT MERCHANDISE.  -  The  term  "subject  merchandise" 
means the class or kind of merchandise that is within the scope of an 
investigation, a review, a suspension agreement, an order under this title 
or Section 303, or a finding under the Anti-Dumping Act, 1921.

(26) Section 303. - The terms "Section 303" and "303" mean Section 303 
of this Act as in effect on the day before the effective date of Title II of 
the Uruguay Round Agreements Act.

(27) SUSPENSION AGREEMENT. - The term "suspension agreement" 
means an agreement described in Section 704(b), 704(c), 734(b), 734(c), 
or 734(l).



(28) EXPORTER OR PRODUCER. - The term "exporter or producer" 
means  the  exporter  of  the  subject  merchandise,  the  producer  of  the 
subject merchandise, or both where appropriate. For purposes of Section 
773, the term "exporter or producer" includes both the exporter of the 
subject merchandise and the producer of the same subject merchandise 
to the extent necessary to accurately calculate the total amount incurred 
and  realized  for  costs,  expenses,  and  profits  in  connection  with 
production and sale of that merchandise.

(29)  WTO AGREEMENT. -  The term "WTO Agreement"  means the 
Agreement defined in Section 2(9) of the Uruguay Round Agreements 
Act.

(30) WTO MEMBER AND WTO MEMBER COUNTRY. - The terms 
"WTO member" and "WTO member country" mean a state, or separate 
customs  territory  (within  the  meaning  of  Article  XII  of  the  WTO 
Agreement), with respect to which the United States applies the WTO 
Agreement.

(31)  GATT  1994.  -  The  term  "GATT  1994"  means  the  General 
Agreement on Tariffs and Trade annexed to the WTO Agreement.

(32) TRADE REPRESENTATIVE. - The term "Trade Representative" 
means the United States Trade Representative.

(33)  AFFILIATED  PERSONS.  -  The  following  persons  shall  be 
considered to be "affiliated" or "affiliated persons":



(A) Members of a family, including brothers and sisters (whether by the 
whole or half blood), spouse, ancestors, and lineal descendants.

(B) Any officer or director of an organization and such organization.

(C) Partners.

(D) Employer and employee.

(E)  Any person directly  or  indirectly  owning,  controlling,  or  holding 
with power to vote, 5 per cent or more of the outstanding voting stock or 
shares of any organization and such organization.

(F) Two or more persons directly or indirectly controlling, controlled by, 
or under common control with, any person.

(G) Any person who controls any other person and such other person.

For purposes of this paragraph, a person shall be considered to control 
another person if the person is legally or operationally in a position to 
exercise restraint or direction over the other person.

(34) DUMPED; DUMPING. - The terms "dumped" and "dumping" refer 
to the sale or likely sale of goods at less than fair value.



(35)  DUMPING  MARGIN;  WEIGHTED  AVERAGE  DUMPING 
MARGIN. -

(A)  DUMPING MARGIN.  -  The term "dumping margin"  means  the 
amount  by  which  the  normal  value  exceeds  the  export  price  or 
constructed export price of the subject merchandise.

(B)  WEIGHTED  AVERAGE  DUMPING  MARGIN.  -  The  term 
"weighted average dumping margin" is  the percentage determined by 
dividing  the  aggregate  dumping  margins  determined  for  a  specific 
exporter  or  producer  by  the  aggregate  export  prices  and  constructed 
export prices of such exporter or producer.

(C) MAGNITUDE OF THE MARGIN OF DUMPING. - The magnitude 
of the margin of dumping used by the Commission shall be -

(i)  in making a preliminary determination under Section 733(a) in an 
investigation  (including  any  investigation  in  which  the  Commission 
cumulatively assesses the volume and effect of imports under paragraph 
(7)(G)(i)),  the  dumping  margin  or  margins  published  by  the 
administering authority in its notice of initiation of the investigation;

(ii) in making a final determination under Section 735(b), the dumping 
margin  or  margins  most  recently  published  by  the  administering 
authority prior to the closing of the Commission's administrative record;



(iii)  in  a  review  under  Section  751(b)(2),  the  most  recent  dumping 
margin  or  margins  determined  by  the  administering  authority  under 
Section 752(c)(3), if any, or under Section 733(b) or 735(a); and

(iv) in a review under Section 751(c), the dumping margin or margins 
determined by the administering authority under Section 752(c)(3).

(36) DEVELOPING AND LEAST-DEVELOPED COUNTRY. -

(A) DEVELOPING COUNTRY. - The term "developing country" means 
a  country  designated  as  a  developing  country  by  the  Trade 
Representative.

(B)  LEAST DEVELOPED  COUNTRY. -  The  term  "least-developed 
country" means a country which the Trade Representative determines is 
-

(i) a country referred to as a least developed country within the meaning 
of paragraph (a) of Annex VII to the Subsidies Agreement, or

(ii) any other country listed in Annex VII to the Subsidies Agreement, 
but only if the country has a per capita gross national product of less 
than $1,000 per annum as measured by the most recent data available 
from the World Bank.

(C) PUBLICATION OF LIST. - The Trade Representative shall publish 
in the Federal Register, and update as necessary, a list of-



(i) developing countries that have eliminated their export subsidies on an 
expedited basis  within the meaning of  Article  27.11 of the Subsidies 
Agreement, and

(ii)  countries  determined  by  the  Trade  Representative  to  be  least 
developed or developing countries.

(D) FACTORS TO CONSIDER. - In determining whether a country is a 
developing country under subparagraph (A), the Trade Representative 
shall consider such economic, trade, and other factors which the Trade 
Representative considers appropriate,  including the level  of economic 
development of such country (the assessment of which shall include a 
review  of  the  country's  per  capita  gross  national  product)  and  the 
country's share of world trade.

(E) LIMITATION ON DESIGNATION. - A determination that a country 
is a developing or least-developed country pursuant to this paragraph 
shall  be  for  purposes  of  this  title  only  and  shall  not  affect  the 
determination of a country's status as a developing or least-developed 
country with respect to any other law.

(19 U.S.C. 1677)

SEC. 771A. UPSTREAM SUBSIDIES. -

(a)  DEFINITION.  -  The  term  "upstream  subsidy"  means  any 
countervailable subsidy, other than an export subsidy, that -



(1) is paid or bestowed by an authority (as defined in Section 771(5)) 
with  respect  to  a  product  (hereafter  in  this  Section referred  to  as  an 
"input product") that is used in the same country as the authority in the 
manufacture  or  production  of  merchandise  which  is  the  subject  of  a 
countervailing duty proceeding;

(2) in the judgment of the administering authority bestows a competitive 
benefit on the merchandise; and

(3) has a significant effect on the cost of manufacturing or producing the 
merchandise.

In  applying  this  subsection,  an  association  of  two  or  more  foreign 
countries, political subdivisions, dependent territories, or possessions of 
foreign  countries  organized  into  a  customs  union  outside  the  United 
States  shall  be  treated  as  being  one  country  if  the  countervailable 
subsidy is provided by the customs union.

(b) DETERMINATION OF COMPETITIVE BENEFIT. -

(1)  IN  GENERAL.  -  Except  as  provided  in  paragraph  (2),  the 
administering authority shall decide that a competitive benefit has been 
bestowed when the price for the input product referred to in subsection 
(a)(l)  for  such  use  is  lower  than  the  price  that  the  manufacturer  or 
producer of merchandise which is the subject of a countervailing duty 
proceeding would otherwise pay for  the product  in obtaining it  from 
another seller in an arms-length transaction.



(2) ADJUSTMENTS. - If the administering authority has determined in 
a previous proceeding that a countervailable subsidy is paid or bestowed 
on the input product that is used for comparison under paragraph (1), the 
administering authority may (A) where appropriate, adjust the price that 
the manufacturer  or  producer of  merchandise which is  the subject  of 
such  proceeding  would  otherwise  pay  for  the  product  to  reflect  the 
effects of the countervailable subsidy, or (B) select in lieu of that price a 
price from another source.

(C) INCLUSION OF AMOUNT OF SUBSIDY8. - If the administering 
authority decides, during the course of a countervailing duty proceeding 
that an upstream countervailable subsidy is being or has been paid or 
bestowed regarding the subject merchandise, the administering authority 
shall include in the amount of any countervailing duty imposed on the 
merchandise an amount equal to the amount of the competitive benefit 
referred  to  in  subparagraph  (1)(B),  except  that  in  no  event  shall  the 
amount  be  greater  than  the  amount  of  the  countervailable  subsidy 
determined with respect to the upstream product.

(19 U.S.C. 1677-1)

SEC. 771B. CALCULATION OF COUNTERVAILABLE SUBSIDIES 
ON CERTAIN PROCESSED AGRICULTURAL PRODUCTS. -

In the case of an agricultural product processed from a raw agricultural 
product in which -



(1) the demand for the prior stage product is substantially dependent on 
the demand for the latter stage product, and (2) the processing operation 
adds only limited value to the raw commodity, countervailable subsidies 
found to be provided to either producers or processors of the product 
shall  be  deemed  to  be  provided  with  respect  to  the  manufacture, 
production, or exportation of the processed product.

(19 U.S.C. 1677-2)

SEC. 772. EXPORT PRICE AND CONSTRUCTED EXPORT PRICE. -

(a) EXPORT PRICE. - The term "export price" means the price at which 
the subject merchandise is first sold (or agreed to be sold) before the 
date  of  importation  by  the  producer  or  exporter  of  the  subject 
merchandise outside of the United States to an unaffiliated purchaser in 
the United States or to an unaffiliated purchaser for exportation to the 
United States, as adjusted under subsection (c).

(b) CONSTRUCTED EXPORT PRICE. - The term "constructed export 
price" means the price at which the subject merchandise is first sold (or 
agreed  to  be  sold)  in  the  United  States  before  or  after  the  date  of 
importation by or for the account of the producer or exporter of such 
merchandise or by a seller affiliated with the producer or exporter, to a 
purchaser not affiliated with the producer or exporter, as adjusted under 
subsections (c) and (d).

(c)  ADJUSTMENTS  FOR  EXPORT PRICE  AND  CONSTRUCTED 
EXPORT  PRICE.  -  The  price  used  to  establish  export  price  and 
constructed export price shall be-



(1) increased by -

(A)  when  not  included  in  such  price,  the  cost  of  all  containers  and 
coverings and all other costs, charges, and expenses incident to placing 
the subject merchandise in condition packed ready for shipment to the 
United States,

(B)  the  amount  of  any  import  duties  imposed  by  the  country  of 
exportation which have been rebated, or which have not been collected, 
by reason of the exportation of the subject merchandise to the United 
States, and

(C)  the  amount  of  any  countervailing  duty  imposed  on  the  subject 
merchandise under subtitle A to offset an export subsidy, and

(2) reduced by -

(A) except as provided in paragraph (1)(C), the amount, if any, included 
in such price, attributable to any additional costs, charges, or expenses, 
and  United  States  import  duties,  which  are  incident  to  bringing  the 
subject merchandise from the original place of shipment in the exporting 
country to the place of delivery in the United States, and

(B) the amount, if included in such price, of any export tax, duty, or 
other charge imposed by the exporting country on the exportation of the 
subject merchandise to the United States, other than an export tax, duty, 
or other charge described in Section 771(6)(C).



(d)  ADDITIONAL ADJUSTMENTS  TO CONSTRUCTED EXPORT 
PRICE.  -  For  purposes  of  this  Section,  the  price  used  to  establish 
constructed export price shall also be reduced by -

(1) the amount of any of the following expenses generally incurred by or 
for the account of the producer or exporter, or the affiliated seller in the 
United States, in selling the subject merchandise (or subject merchandise 
to which value has been added) -

(A)  commissions  for  selling  the  subject  merchandise  in  the  United 
States;

(B) expenses that result from, and bear a direct relationship to, the sale, 
such as credit expenses, guarantees and warranties;

(C) any selling expenses that the seller pays on behalf of the purchaser; 
and

(D) any selling expenses not deducted under subparagraph (A), (B), or 
(C);

(2) the cost of any further manufacture or assembly (including additional 
material  and labour),  except in circumstances described in subsection 
(e); and



(3) the profit allocated to the expenses described in paragraphs (1) and 
(2).

(e) SPECIAL RULE FOR MERCHANDISE WITH VALUE ADDED 
AFTER IMPORTATION. -Where the subject merchandise is imported 
by a person affiliated with the exporter or producer, and the value added 
in  the  United  States  by  the  affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject  merchandise,  the  administering 
authority  shall  determine  the  constructed  export  price  for  such 
merchandise by using one of the following prices if there is a sufficient 
quantity of sales to provide a reasonable basis for comparison and the 
administering  authority  determines  that  the  use  of  such  sales  is 
appropriate:

(1) The price of identical subject merchandise sold by the exporter or 
producer to an unaffiliated person.

(2)  The  price  of  other  subject  merchandise  sold  by  the  exporter  or 
producer to an unaffiliated person.

If there is not a sufficient quantity of sales to provide a reasonable basis 
for comparison under paragraph (1) or (2), or the administering authority 
determines  that  neither  of  the  prices  described in  such paragraphs  is 
appropriate, then the constructed export price may be determined on any 
other reasonable basis.

(f) SPECIAL RULE FOR DETERMINING PROFIT. -



(1) IN GENERAL. - For purposes of subsection (d)(3), profit shall be an 
amount  determined  by  multiplying  the  total  actual  profit  by  the 
applicable percentage.

(2) DEFINITIONS. - For purposes of this subsection:

(A) APPLICABLE PERCENTAGE. - The term "applicable percentage" 
means  the  percentage  determined  by  dividing  the  total  United  States 
expenses by the total expenses.

(B) TOTAL UNITED STATES EXPENSES. - The term "total United 
States expenses" means the total expenses described in subsection (d) (1) 
and (2).

(C) TOTAL EXPENSES. - The term "total expenses" means all expenses 
in  the  first  of  the  following  categories  which  applies  and  which  are 
incurred by or on behalf of the foreign producer and foreign exporter of 
the subject merchandise and by or on behalf of the United States seller 
affiliated with the producer or exporter with respect to the production 
and sale of such merchandise:

(i) The expenses incurred with respect to the subject merchandise sold in 
the  United  States  and  the  foreign  like  product  sold  in  the  exporting 
country if such expenses were requested by the administering authority 
for  the  purpose  of  establishing  normal  value  and  constructed  export 
price.



(ii)  The  expenses  incurred  with  respect  to  the  narrowest  category  of 
merchandise sold in the United States and the exporting country which 
includes the subject merchandise.

(iii)  The expenses incurred with respect  to the narrowest  category of 
merchandise  sold  in  all  countries  which  includes  the  subject 
merchandise.

(D) TOTAL ACTUAL PROFIT. - The term "total actual profit" means 
the total profit earned by the foreign producer, exporter, and affiliated 
parties  described in  subparagraph (C)  with  respect  to  the sale  of  the 
same merchandise for which total expenses are determined under such 
subparagraph.

(19 U.S.C. 1677a)

SEC. 773. NORMAL VALUE.

(a) DETERMINATION. - In determining under this title whether subject 
merchandise is being, or is likely to be, sold at less than fair value, a fair 
comparison  shall  be  made  between  the  export  price  or  constructed 
export price and normal value. In order to achieve a fair  comparison 
with the export price or constructed export price, normal value shall be 
determined as follows:

(1) DETERMINATION OF NORMAL VALUE. -



(A) IN GENERAL. - The normal value of the subject merchandise shall 
be  the  price  described  in  subparagraph  (B),  at  a  time  reasonably 
corresponding to the time of the sale used to determine the export price 
or constructed export price under Section 772(a) or (b).

(B) PRICE.- The price referred to in subparagraph (A) is -

(i)  the price at  which the foreign like product is first  sold (or, in the 
absence of  a sale,  offered for sale)  for  consumption in the exporting 
country, in the usual commercial quantities and in the ordinary course of 
trade and, to the extent  practicable,  at  the same level  of  trade as the 
export price or constructed export price, or

(ii) in a case to which subparagraph (C) applies, the price at which the 
foreign like product is so sold (or offered for sale) for consumption in a 
country other than the exporting country or the United States, if -

(I) such price is representative,

(II) the aggregate quantity (or, if quantity is not appropriate, value) of 
the foreign like product sold by the exporter or producer in such other 
country is 5 per cent or more of the aggregate quantity (or value) of the 
subject merchandise sold in the United States or for export to the United 
States, and

(III) the administering authority does not determine that the particular 
market  situation in  such  other  country  prevents  a  proper  comparison 
with the export price or constructed export price.



(C) THIRD COUNTRY SALES. - This subparagraph applies when -

(i)  the  foreign  like  product  is  not  sold  (or  offered  for  sale)  for 
consumption in the exporting country as described in subparagraph (B)
(i),

(ii)  the administering authority determines that the aggregate quantity 
(or, if quantity is not appropriate, value) of the foreign like product sold 
in the exporting country is insufficient to permit a proper comparison 
with the sales of the subject merchandise to the United States, or

(iii)  the particular  market  situation in  the exporting country does not 
permit a proper comparison with the export price or constructed export 
price.

For  purposes  of  clause  (ii),  the  aggregate  quantity  (or  value)  of  the 
foreign  like  product  sold  in  the  exporting  country  shall  normally  be 
considered to be insufficient if such quantity (or value) is less than 5 per 
cent  of  the  aggregate  quantity  (or  value)  of  sales  of  the  subject 
merchandise to the United States.

(2) FICTITIOUS MARKETS. - No pretended sale or offer for sale, and 
no sale or offer for sale intended to establish a fictitious market, shall be 
taken  into  account  in  determining  normal  value.  The  occurrence  of 
different movements in the prices at which different forms of the foreign 
like product are sold (or, in the absence of sales, offered for sale) in the 
exporting country after the issuance of an anti-dumping duty order may 
be  considered  by  the  administering  authority  as  evidence  of  the 



establishment of a fictitious market for the foreign like product if the 
movement in such prices appears to reduce the amount by which the 
normal value exceeds the export price (or the constructed export price) 
of the subject merchandise.

(3) EXPORTATION FROM AN INTERMEDIATE COUNTRY. - Where 
the  subject  merchandise  is  exported  to  the  United  States  from  an 
intermediate  country,  normal  value  shall  be  determined  in  the 
intermediate country, except that normal value may be determined in the 
country of origin of the subject merchandise if -

(A)  the  producer  knew  at  the  time  of  the  sale  that  the  subject 
merchandise was destined for exportation;

(B)  the  subject  merchandise  is  merely  transshipped  through  the 
intermediate country;

(C) sales of the foreign like product in the intermediate country do not 
satisfy the conditions of paragraph (1)(C); or

(D) the foreign like product is not produced in the intermediate country.

(4) USE OF CONSTRUCTED VALUE. - If the administering authority 
determines that the normal value of the subject merchandise cannot be 
determined under paragraph (1)(B)(i), then, notwithstanding paragraph 
(1)(B)(ii),  the  normal  value  of  the  subject  merchandise  may  be  the 
constructed value of that merchandise, as determined under subsection 
(e).



(5) INDIRECT SALES OR OFFERS FOR SALE. - If the foreign like 
product is sold or, in the absence of sales, offered for sale through an 
affiliated party, the prices at which the foreign like product is sold (or 
offered for sale) by such affiliated party may be used in determining 
normal value.

(6) ADJUSTMENTS. - The price described in paragraph (1)(B) shall be 
-

(A) increased by the cost of all containers and coverings and all other 
costs, charges, and expenses incident to placing the subject merchandise 
in condition packed ready for shipment to the United States;

(B) reduced by -

(i) when included in the price described in paragraph (1)(B), the cost of 
all containers and coverings and all other costs, charges, and expenses 
incident to placing the foreign like product in condition packed ready for 
shipment to the place of delivery to the purchaser,

(ii) the amount, if any, included in the price described in paragraph (1)
(B), attributable to any additional costs, charges, and expenses incident 
to bringing the foreign like product from the original place of shipment 
to the place of delivery to the purchaser, and

(iii)  the  amount  of  any taxes  imposed  directly  upon the  foreign  like 
product or components thereof which have been rebated, or which have 



not been collected, on the subject merchandise, but only to the extent 
that such taxes are added to or included in the price of the foreign like 
product, and

(C) increased or  decreased by the amount  of  any difference (or  lack 
thereof) between the export price or constructed export price and the 
price described in paragraph (1)(B) (other than a difference for which 
allowance is otherwise provided under this Section) that is established to 
the satisfaction of the administering authority to be wholly or partly due 
to -

(i) the fact that the quantities in which the subject merchandise is sold or 
agreed to be sold to the United States are greater than or less than the 
quantities in which the foreign like product is sold, agreed to be sold, or 
offered for sale,

(ii) the fact that merchandise described in subparagraph (B) or (C) of 
Section 771(16) is used in determining normal value, or

(iii) other differences in the circumstances of sale.

(7) ADDITIONAL ADJUSTMENTS. -

(A) LEVEL OF TRADE. - The price described in paragraph (1)(B) shall 
also be increased or decreased to make due allowance for any difference 
(or lack thereof) between the export price or constructed export price 
and the price described in paragraph (1)(B) (other than a difference for 
which allowance is otherwise made under this Section) that is shown to 



be wholly or partly due to a difference in level of trade between the 
export  price  or  constructed  export  price  and  normal  value,  if  the 
difference in level of trade-

(i) involves the performance of different selling activities; and

(ii) is demonstrated to affect price comparability, based on a pattern of 
consistent price differences between sales at different levels of trade in 
the country in which normal value is determined.

In  a  case  described  in  the  preceding  sentence,  the  amount  of  the 
adjustment  shall  be  based  on  the  price  differences  between  the  two 
levels of trade in the country in which normal value is determined.

(B) CONSTRUCTED EXPORT PRICE OFFSET. - When normal value 
is established at a level of trade which constitutes a more advanced stage 
of distribution than the level of trade of the constructed export price, but 
the data available do not provide an appropriate basis to determine under 
subparagraph (A)(ii) a level of trade adjustment, normal value shall be 
reduced  by  the  amount  of  indirect  selling  expenses  incurred  in  the 
country in which normal value is determined on sales of the foreign like 
product but  not  more than the amount of  such expenses for  which a 
deduction is made under Section 772(d)(1)(D).

(8)  ADJUSTMENTS  TO  CONSTRUCTED  VALUE.  -  Constructed 
value  as  determined  under  subsection  (e),  may  be  adjusted,  as 
appropriate, pursuant to this subsection.



(b) SALES AT LESS THAN COST OF PRODUCTION. -

(1)  DETERMINATION;  SALES  DISREGARDED.  -  Whenever  the 
administering authority has reasonable grounds to believe or suspect that 
sales  of  the  foreign  like  product  under  consideration  for  the 
determination of normal value have been made at prices which represent 
less  than  the  cost  of  production  of  that  product,  the  administering 
authority shall determine whether, in fact, such sales were made at less 
than the cost of production.  If  the administering authority determines 
that sales made at less than the cost of production -

(A) have been made within an extended period of time in substantial 
quantities, and

(B)  were  not  at  prices  which  permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  such  sales  may  be  disregarded  in  the 
determination of  normal  value.  Whenever  such sales  are  disregarded, 
normal value shall be based on the remaining sales of the foreign like 
product in the ordinary course of trade. If no sales made in the ordinary 
course  of  trade  remain,  the  normal  value  shall  be  based  on  the 
constructed value of the merchandise.

(2)  DEFINITIONS  AND  SPECIAL RULES.  -  For  purposes  of  this 
subsection -

(A) REASONABLE GROUNDS TO BELIEVE OR SUSPECT. - There 
are reasonable grounds to believe or suspect that sales of the foreign like 
product were made at prices that are less than the cost of production of 
the product, if



(i) in an investigation initiated under Section 732 or a review conducted 
under Section 751, an interested party described in subparagraph (C), 
(D), (E), (F), or (G) of Section 771(9) provides information, based upon 
observed prices or constructed prices or costs, that sales of the foreign 
like product under consideration for the determination of normal value 
have  been  made  at  prices  which  represent  less  than  the  cost  of 
production of the product; or

(ii)  in  a  review  conducted  under  Section  751  involving  a  specific 
exporter,  the  administering  authority  disregarded  some  or  all  of  the 
exporter's  sales  pursuant  to  paragraph (1)  in  the investigation or  if  a 
review has been completed, in the most recently completed review.

(B) EXTENDED PERIOD OF TIME. - The term "extended period of 
time" means a period that is normally one year, but not less than six 
months.

(C) SUBSTANTIAL QUANTITIES. - Sales made at prices below the 
cost of production have been made in substantial quantities if -

(i) the volume of such sales represents 20 per cent or more of the volume 
of sales under consideration for the determination of normal value, or

(ii) the weighted average per unit price of the sales under consideration 
for the determination of normal value is less than the weighted average 
per unit cost of production for such sales.



(D) RECOVERY OF COSTS. - If prices which are below the per unit 
cost of production at the time of sale are above the weighted average per 
unit cost of production for the period of investigation or review, such 
prices  shall  be  considered  to  provide  for  recovery  of  costs  within  a 
reasonable period of time.

(3) CALCULATION OF COST OF PRODUCTION. - For purposes of 
this subtitle, the cost of production shall be an amount equal to the sum 
of -

(A) the cost of materials and of fabrication or other processing of any 
kind employed in producing the foreign like product, during a period 
which  would  ordinarily  permit  the  production  of  that  foreign  like 
product in the ordinary course of business;

(B) an amount for selling, general, and administrative expenses based on 
actual data pertaining to production and sales of the foreign like product 
by the exporter in question; and

(C) the cost of all containers and coverings of whatever nature, and all 
other expenses incidental to placing the foreign like product in condition 
packed ready for shipment.

For purposes of subparagraph (A), if the normal value is based on the 
price of the foreign like product sold for consumption in a country other 
than the exporting country, the cost  of  materials  shall  be determined 
without regard to any internal tax in the exporting country imposed on 
such materials or their disposition which are remitted or refunded upon 
exportation.



(c) NON-MARKET ECONOMY COUNTRIES. -

(1) IN GENERAL. - If -

(A) the subject merchandise is exported from a non-market  economy 
country, and

(B) the administering authority finds that available information does not 
permit the normal value of the subject merchandise to be determined 
under  subsection  (a),  the  administering  authority  shall  determine  the 
normal value of the subject merchandise on the basis of the value of the 
factors of production utilized in producing the merchandise and to which 
shall be added an amount for general expenses and profit plus the cost of 
containers,  coverings,  and  other  expenses.  Except  as  provided  in 
paragraph (2), the valuation of the factors of production shall be based 
on the best available information regarding the values of such factors in 
a market economy country or countries considered to be appropriate by 
the administering authority.

(2) EXCEPTION. - If the administering authority finds that the available 
information is inadequate for purposes of determining the normal value 
of subject merchandise under paragraph (1), the administering authority 
shall  determine  the  normal  value  on  the  basis  of  the  price  at  which 
merchandise that is -

(A) comparable to the subject merchandise, and



(B) produced in one or more market economy countries that are at  a 
level of economic development comparable to that of the non-market 
economy country, is sold in other countries, including the United States.

(3) FACTORS OF PRODUCTION. - For purposes of paragraph (1), the 
factors of production utilized in producing merchandise include,but are 
not limited to -

(A) hours of labour required,

(B) quantities of raw materials employed,

(C) amounts of energy and other utilities consumed, and

(D) representative capital cost, including depreciation.

(4)  VALUATION  OF  FACTORS  OF  PRODUCTION.  -  The 
administering authority, in valuing factors of production under paragraph 
(l), shall utilize, to the extent possible, the prices or costs of factors of 
production in one or more market economy countries that are -

(A) at a level of economic development comparable to that of the non-
market economy country, and

(B) significant producers of comparable merchandise.



(d)  SPECIAL  RULE  FOR  CERTAIN  MULTINATIONAL 
CORPORATIONS. - Whenever, in the course of an investigation under 
this title, the administering authority determines that -

(1) subject merchandise exported to the United States is being produced 
in facilities which are owned or controlled, directly or indirectly, by a 
person,  firm,  or  corporation which also owns or  controls,  directly  or 
indirectly, other facilities for the production of the foreign like product 
which are located in another country or countries,

(2) subsection (a)(l)(C) applies, and

(3) the normal value of the foreign like product produced in one or more 
of the facilities outside the exporting country is higher than the normal 
value of the foreign like product produced in the facilities located in the 
exporting country, it  shall  determine the  normal  value  of  the  subject 
merchandise by reference to the normal value at which the foreign like 
product  is  sold  in  substantial  quantities  from  one  or  more  facilities 
outside the exporting country. The administering authority, in making 
any determination under this paragraph, shall make adjustments for the 
difference  between  the  cost  of  production  (including  taxes,  labour, 
materials,  and  overhead)  of  the  foreign  like  product  produced  in 
facilities outside the exporting country and costs of production of the 
foreign like product produced in facilities in the exporting country, if 
such differences are demonstrated to its satisfaction. For purposes of this 
subsection, in determining the normal value of the foreign like product 
produced in a country outside of the exporting country, the administering 
authority shall determine its price at the time of exportation from the 
exporting  country  and  shall  make  any  adjustments  required  by 
subsection (a) for the cost of all containers and coverings and all other 
costs,  charges,  and  expenses  incident  to  placing  the  merchandise  in 



condition packed ready for shipment to the United States by reference to 
such costs in the exporting country.

(e)  CONSTRUCTED  VALUE.  -  For  purposes  of  this  title,  the 
constructed value of imported merchandise shall be an amount equal to 
the sum of-

(1) the cost of materials and fabrication or other processing of any kind 
employed in producing the merchandise, during a period which would 
ordinarily  permit  the  production  of  the  merchandise  in  the  ordinary 
course of business;

(2)(A) the actual amounts incurred and realized by the specific exporter 
or producer being examined in the investigation or review for selling, 
general, and administrative expenses, and for profits, in connection with 
the production and sale of a foreign like product, in the ordinary course 
of trade, for consumption in the foreign country, or

(B) if actual data are not available with respect to the amounts described 
in subparagraph (A), then -

(i) the actual amounts incurred and realized by the specific exporter or 
producer  being  examined  in  the  investigation  or  review  for  selling, 
general, and administrative expenses, and for profits, in connection with 
the  production  and  sale,  for  consumption  in  the  foreign  country,  of 
merchandise  that  is  in  the  same general  category  of  products  as  the 
subject merchandise,



(ii) the weighted average of the actual amounts incurred and realized by 
exporters or  producers  that  are subject  to  the investigation or  review 
(other than the exporter or producer described in clause (i)) for selling, 
general, and administrative expenses, and for profits, in connection with 
the production and sale of a foreign like product, in the ordinary course 
of trade, for consumption in the foreign country, or

(iii)  the  amounts  incurred  and  realized  for  selling,  general,  and 
administrative expenses, and for profits, based on any other reasonable 
method, except that the amount allowed for profit may not exceed the 
amount  normally  realized  by  exporters  or  producers  (other  than  the 
exporter or producer described in clause (i)) in connection with the sale, 
for consumption in the foreign country, of merchandise that is in the 
same general category of products as the subject merchandise; and

(3) the cost of all containers and coverings of whatever nature, and all 
other expenses incidental to placing the subject merchandise in condition 
packed ready for shipment to the United States.

For purposes of paragraph (1), the cost of materials shall be determined 
without regard to any internal tax in the exporting country imposed on 
such materials or their disposition which are remitted or refunded upon 
exportation of the subject merchandise produced from such materials.

(f)  SPECIAL  RULES  FOR  CALCULATION  OF  COST  OF 
PRODUCTION  AND  FOR  CALCULATION  OF  CONSTRUCTED 
VALUE. - For purposes of subsections (b) and (e). -

(1) COSTS. -



(A) IN GENERAL. - Costs shall normally be calculated based on the 
records of the exporter or producer of the merchandise, if such records 
are kept in accordance with the generally accepted accounting principles 
of the exporting country (or the producing country, where appropriate) 
and reasonably reflect the costs associated with the production and sale 
of  the  merchandise.  The  administering  authority  shall  consider  all 
available evidence on the proper allocation of costs, including that which 
is made available by the exporter or producer on a timely basis, if such 
allocations have been historically used by the exporter or producer, in 
particular  for  establishing  appropriate  amortization  and  depreciation 
periods, and allowances for capital expenditures and other development 
costs.

(B) NON-RECURRING COSTS. - Costs shall be adjusted appropriately 
for those nonrecurring costs that benefit current or future production, or 
both.

(C) START-UP COSTS. -

(i)  IN  GENERAL.  -  Costs  shall  be  adjusted  appropriately  for 
circumstances in which costs incurred during the time period covered by 
the investigation or review are affected by start-up operations.

(ii) START-UP OPERATIONS. - Adjustments shall be made for start-up 
operations only where -



(I)  a  producer  is  using new production facilities  or  producing a  new 
product that requires substantial additional investment, and

(II) production levels are limited by technical factors associated with the 
initial phase of commercial production.

For  purposes  of  subclause  (II),  the  initial  phase  of  commercial 
production ends at the end of the start-up period. In determining whether 
commercial  production  levels  have  been  achieved,  the  administering 
authority  shall  consider  factors  unrelated  to  start-up  operations  that 
might  affect  the  volume  of  production  processed,  such  as  demand, 
seasonality, or business cycles.

(iii) ADJUSTMENT FOR START-UP OPERATIONS. - The adjustment 
for start-up operations shall be made by substituting the unit production 
costs incurred with respect to the merchandise at the end of the start-up 
period for the unit production costs incurred during the start-up period. 
If the start-up period extends beyond the period of the investigation or 
review under this title,  the administering authority shall  use the most 
recent cost of production data that it reasonably can obtain, analyze, and 
verify without  delaying the timely completion of the investigation or 
review. For purposes of this subparagraph, the start-up period ends at the 
point at which the level of commercial production that is characteristic 
of the merchandise, producer, or industry concerned is achieved.

(2)  TRANSACTIONS  DISREGARDED.  -  A transaction  directly  or 
indirectly between affiliated persons may be disregarded if, in the case 
of  any  element  of  value  required  to  be  considered,  the  amount 
representing  that  element  does  not  fairly  reflect  the  amount  usually 
reflected  in  sales  of  merchandise  under  consideration  in  the  market 
under consideration. If a transaction is disregarded under the preceding 
sentence and no other transactions are available for consideration, the 



determination of the amount shall be based on the information available 
as to what the amount would have been if the transaction had occurred 
between persons who are not affiliated.

(3) MAJOR INPUT RULE. - If, in the case of a transaction between 
affiliated persons involving the production by one of such persons of a 
major  input  to  the  merchandise,  the  administering  authority  has 
reasonable grounds to believe or suspect that an amount represented as 
the value of such input is less than the cost of production of such input, 
then the administering authority may determine the value of the major 
input on the basis of the information available regarding such cost of 
reduction,  if  such  cost  is  greater  than  the  amount  that  would  be 
determined for such input under paragraph (2).

(19 U.S.C. 1677b)

SEC. 773A. CURRENCY CONVERSION.

(a) IN GENERAL. - In an anti-dumping proceeding under this title, the 
administering  authority  shall  convert  foreign  currencies  into  United 
States dollars using the exchange rate in effect on the date of sale of the 
subject  merchandise,  except  that,  if  it  is  established  that  a  currency 
transaction on forward markets is directly linked to an export sale under 
consideration, the exchange rate specified with respect to such currency 
in  the  forward  sale  agreement  shall  be  used  to  convert  the  foreign 
currency. Fluctuations in exchange rates shall be ignored.

(b) SUSTAINED MOVEMENT IN FOREIGN CURRENCY VALUE. - 
In an investigation under subtitle B, if there is a sustained movement in 
the value of the foreign currency relative to the United States dollar, the 



administering authority shall allow exporters at least 60 days to adjust 
their export prices to reflect such sustained movement.

(19 U.S.C. 1677b-1)

SEC. 774. HEARINGS.

(a) INVESTIGATION HEARINGS. -

(1)  IN  GENERAL.  -  Except  as  provided  in  paragraph  (2),  the 
administering authority and the Commission shall each hold a hearing in 
the  course  of  an  investigation  upon  the  request  of  any  party  to  the 
investigation before making a final determination under Section 705 or 
735.

(2) EXCEPTION. - If investigations are initiated under subtitle A and 
subtitle B regarding the same merchandise from the same country within 
six months of each other (but before a final determination is made in 
either investigation), the holding of a hearing by the Commission in the 
course of one of the investigations shall be treated as compliance with 
paragraph (1) for both investigations, unless the Commission considers 
that special circumstances require that a hearing be held in the course of 
each of the investigations. During any investigation regarding which the 
holding of a hearing is waived under this paragraph, the Commission 
shall allow any party to submit such additional written comment as it 
considers relevant.



(b) PROCEDURES. - Any hearing required or permitted under this title 
shall be conducted after notice published in the Federal Register, and a 
transcript  of  the hearing shall  be prepared and made available to the 
public. The hearing shall not be subject to the provisions of subchapter II 
of Chapter 5 of Title 5, United States Code, or to Section 702 of such 
title.

(19 U.S.C. 1677c)

SEC.  775.  COUNTERVAILABLE  SUBSIDY  PRACTICES 
DISCOVERED DURING A PROCEEDING.

If,  in  the  course  of  a  proceeding  under  this  title,  the  administering 
authority  discovers  a  practice  which  appears  to  be  a  countervailable 
subsidy, but was not included in the matters alleged in a countervailing 
duty petition, or if the administering authority receives notice from the 
Trade Representative that a subsidy or subsidy programme is in violation 
of Article 8 of the Subsidies Agreement, then the administering authority 
-

(1)  shall  include  the  practice,  subsidy,  or  subsidy  program  in  the 
proceeding if the practice, subsidy, or subsidy programme appears to be 
a countervailable subsidy with respect to the merchandise which is the 
subject of the proceeding, or

(2) shall transfer the information (other than confidential information) 
concerning the practice, subsidy, or subsidy programme to the library 
maintained under Section 777(a)(1), if the practice, subsidy, or subsidy 
programme appears to be a countervailable subsidy with respect to any 
other merchandise.



(19 L:.S.C. 1677d)

SEC.  776.  DETERMINATIONS  ON  THE  BASIS  OF  THE  FACTS 
AVAILABLE.

(a) IN GENERAL. - If -

(1) necessary information is not available on the record, or

(2) an interested party or any other person-

(A) withholds information that has been requested by the administering 
authority or the Commission under this title,

(B) fails to provide such information by the deadlines for submission of 
the  information  or  in  the  form  and  manner  requested,  subject  to 
subsections (c)(1) and (e) of Section 782,

(C) significantly impedes a proceeding under this title, or

(D) provides such information but the information cannot be verified as 
provided  in  Section  782(i),  the  administering  authority  and  the 
Commission  shall,  subject  to  Section 782(d),  use  the  facts  otherwise 
available in reaching the applicable determination under this title.



(b) ADVERSE INFERENCES. - If  the administering authority or the 
Commission (as the case may be) finds that an interested party has failed 
to cooperate by not acting to the best of its ability to comply with a 
request  for  information  from  the  administering  authority  or  the 
Commission, the administering authority or the Commission (as the case 
may be), in reaching the applicable determination under this title, may 
use an inference that is adverse to the interests of that party in selecting 
from among the facts otherwise available. Such adverse inference may 
include reliance on information derived from-

(1) the petition,

(2) a final determination in the investigation under this title,

(3)  any  previous  review  under  Section  751  or  determination  under 
Section 753, or

(4) any other information placed on the record.

(C) CORROBORATION OF SECONDARY INFORMATION. - When 
the  administering  authority  or  the  Commission  relies  on  secondary 
information  rather  than  on  information  obtained  in  the  course  of  an 
investigation or review, the administering authority or the Commission, 
as  the  case  may be,  shall,  to  the  extent  practicable,  corroborate  that 
information  from  independent  sources  that  are  reasonably  at  their 
disposal.



(19 U.S.C. 1677e)

SEC. 777. ACCESS TO INFORMATION.

(a) INFORMATION GENERALLY MADE AVAILABLE. -

(1) PUBLIC INFORMATION FUNCTION. - There shall be established 
a  library  of  information  relating  to  foreign  subsidy  practices  and 
countervailing measures. Copies of material in the library shall be made 
available  to  the  public  upon payment  of  the  costs  of  preparing such 
copies.

(2) PROGRESS OF INVESTIGATION REPORTS. - The administering 
authority and the Commission shall,  from time to time upon request, 
inform  the  parties  to  an  investigation  of  the  progress  of  that 
investigation.

(3)  EX  PARTE MEETINGS.  -  The  administering  authority  and  the 
Commission shall maintain a record of any ex parte meeting between -

(A) interested parties or other persons providing factual information in 
connection with a proceeding, and

(B) the person charged with making, the determination, or any person 
charged  with  making  a  final  recommendation  to  that  person,  in 
connection with that proceeding,



if information relating to that proceeding was presented or discussed at 
such meeting. The record of such an ex parte meeting shall include the 
identity of the persons present at the meeting, the date, time, and place 
of the meeting, and a summary of the matters discussed or submitted. 
The record of the ex parte meeting shall be included in the record of the 
proceeding.

(4)  SUMMARIES;  NON-PROPRIETARY  SUBMISSIONS.  -  The 
administering authority and the Commission shall disclose -

(A) any proprietary information received in the course of a proceeding if 
it is disclosed in a form which cannot be associated with, or otherwise be 
used to identify, operations of a particular person, and

(B) any information submitted in connection with a proceeding which is 
not designated as proprietary by the person submitting it.

(b) PROPRIETARY INFORMATION. -

(1) PROPRIETARY STATUS MAINTAINED. -

(A) IN GENERAL. - Except as provided in subsection (a)(4)(A) and 
subsection (c), information submitted to the administering authority or 
the  Commission  which  is  designated  as  proprietary  by  the  person 
submitting the information shall not be disclosed to any person without 
the consent of the person submitting the information, other than -



(i)  to  an  officer  or  employee  of  the  administering  authority  or  the 
Commission  who  is  directly  concerned  with  carrying  out  the 
investigation in connection with which the information is submitted or 
any review under this title covering the same subject merchandise, or

(ii) to an officer or employee of the United States Customs Service who 
is directly involved in conducting an investigation regarding fraud under 
this title.

(B)  ADDITIONAL REQUIREMENTS.  -  The  administering  authority 
and the Commission shall require that information for which proprietary 
treatment is requested be accompanied by -

(i) either -

(I) a non-proprietary summary in sufficient detail to permit a reasonable 
understanding  of  the  substance  of  the  information  submitted  in 
confidence,or

(II)  a  statement  that  the  information  is  not  susceptible  to  summary 
accompanied by a statement of the reasons in support of the contention, 
and

(ii) either -



(I)  a  statement  which  permits  the  administering  authority  or  the 
Commission  to  release  under  administrative  protective  order,  in 
accordance with subsection (c), the information submitted in confidence, 
or

(II) a statement to the administering authority or the Commission that 
the  business  proprietary  information  is  of  a  type  that  should  not  be 
released under administrative protective order.

(2) UNWARRANTED DESIGNATION. - If the administering authority 
or the Commission determines, on the basis of the nature and extent of 
the information or its availability from public sources, that designation 
of any information as proprietary is unwarranted, then it shall notify the 
person who submitted it and ask for an explanation of the reasons for the 
designation. Unless that person persuades the administering authority or 
the  Commission  that  the  designation  is  warranted,  or  withdraws  the 
designation, the administering authority or the Commission, as the case 
may be, shall return it to the party submitting it. In a case in which the 
administering authority or the Commission returns the information to the 
person submitting it,  the person may thereafter  submit  other  material 
concerning  the  subject  matter  of  the  returned  information  if  the 
submission is made within the time otherwise provided for submitting 
such material.

(3)  Section  751  REVIEWS.  -  Notwithstanding  the  provisions  of 
paragraph (1), information submitted to the administering authority or 
the Commission in connection with a review under Section 751(b) or 
751(c) which is designated as proprietary by the person submitting the 
information may, if the review results in the revocation of an order or 
finding  (or  termination  of  a  suspended  investigation)  under  Section 
751(d), be used by the agency to which the information was originally 
submitted in any investigation initiated within two years after the date of 



the revocation or termination pursuant to a petition covering the same 
subject merchandise.

(c)  LIMITED  DISCLOSURE  OF  CERTAIN  PROPRIETARY 
INFORMATION UNDER PROTECTIVE ORDER. -

(1)  DISCLOSURE  BY  ADMINISTERING  AUTHORITY  OR 
COMMISSION. -

(A) IN GENERAL. -  Upon receipt  of  an application (before or  after 
receipt of the information requested) which describes in general terms 
the information requested and sets forth the reasons for the request, the 
administering  authority  or  the  Commission  shall  make  all  business 
proprietary  information  presented  to,  or  obtained  by  it,  during  a 
proceeding (except  privileged information,  classified information,  and 
specific information of a type for which there is a clear and compelling 
need to withhold from disclosure) available to interested parties who are 
parties  to  the  proceeding  under  a  protective  order  described  in 
subparagraph  (B),  regardless  of  when  the  information  is  submitted 
during a proceeding. Customer names obtained during any investigation 
which requires a determination under Section 705(b) or 735(b) may not 
be disclosed by the administering authority under protective order until 
either an order is published under Section 706(a) or 736(a) as a result of 
the investigation or the investigation is  suspended or terminated.  The 
Commission may delay disclosure of customer names under protective 
order during any such investigation until a reasonable time prior to any 
hearing provided under Section 774.

(B)  PROTECTIVE  ORDER.  -  The  protective  order  under  which 
information is  made  available  shall  contain  such requirements  as  the 
administering authority or the Commission may determine by regulation 
to be appropriate. The administering authority and the Commission shall 



provide by regulation for such sanctions as the administering authority 
and the Commission determine to be appropriate, including disbarment 
from practice before the agency.

(C) TIME LIMITATION ON DETERMINATIONS. - The administering 
authority  or  the  Commission,  as  the  case  may  be,  shall  determine 
whether to make information available under this paragraph -

(i)  not later than 14 days (seven days if the submission pertains to a 
proceeding under Section 703(a) or 733(a)) after the date on which the 
information is submitted, or

(ii) if -

(I)  the  person  that  submitted  the  information  raises  objection  to  its 
release, or

(II) the information is unusually voluminous or complex

not later than 30 days (10 days if the submission pertains to a proceeding 
under Section 703(a) or 733(a)) after the date on which the information 
is submitted.

(D) AVAILABILITY AFTER DETERMINATION. - If the determination 
under subparagraph (C) is affirmative, then



(i) the business proprietary information submitted to the administering 
authority or the Commission on or before the date of the determination 
shall  be  made  available,  subject  to  the  terms  and  conditions  of  the 
protective order, on such date; and

(ii) the business proprietary information submitted to the administering 
authority or the Commission after the date of the determination shall be 
served as required by subsection (d).

(E) FAILURE TO DISCLOSE. - If a person submitting information to 
the  administering  authority  refuses  to  disclose  business  proprietary 
information  which  the  administering  authority  determines  should  be 
released  under  a  protective  order  described  in  subparagraph  (B),  the 
administering  authority  shall  return  the  information,  and  any  non-
confidential summary thereof, to the person submitting the information 
and summary and shall not consider either.

(2)  DISCLOSURE UNDER COURT ORDER.  -  If  the  administering 
authority  denies  a  request  for  information  under  paragraph  (1),  then 
application may be made to  the United States  Customs Court  for  an 
order directing the administering authority or the Commission to make 
the  information  available.  After  notification  of  all  parties  to  the 
investigation and after an opportunity for a hearing on the record, the 
court  may issue  an  order,  under  such  conditions  as  the  court  deems 
appropriate, which shall not have the effect of stopping or suspending 
the  investigation,  directing  the  administering  authority  or  the 
Commission  to  make  all  or  a  portion  of  the  requested  information 
described in the preceding sentence available under a protective order 
and setting forth sanctions for violation of such order if the court finds 
that, under the standards applicable in proceedings of the court, such an 
order is warranted, and that -



(A) the administering authority or the Commission has denied access to 
the information under subsection (b)(1),

(B)  the  person  on  whose  behalf  the  information  is  requested  is  an 
interested party who is a party to the investigation in connection with 
which the information was obtained or developed, and

(C)  the  party  which  submitted  the  information  to  which  the  request 
relates has been notified, in advance of the hearing, of the request made 
under this Section and of its right to appear and be heard.

(d)  SERVICE.  -  Any  party  submitting  written  information,  including 
business proprietary information, to the administering authority or the 
Commission  during  a  proceeding  shall,  at  the  same  time,  serve  the 
information upon all interested parties who are parties to the proceeding, 
if the information is covered by a protective order. The administering 
authority or the Commission shall not accept any such information that 
is  not  accompanied  by  a  certificate  of  service  and  a  copy  of  the 
protective  order  version  of  the  document  containing  the  information. 
Business proprietary information shall  only be served upon interested 
parties who are parties to the proceeding that are subject to protective 
order;  however,  a  non-confidential  summary  thereof  shall  be  served 
upon all other interested parties who are parties to the proceeding.

(e) [Repealed.]

(f)  DISCLOSURE  OF  PROPRIETARY  INFORMATION  UNDER 
PROTECTIVE  ORDERS  ISSUED  PURSUANT  TO  THE  NORTH 
AMERICAN  FREE  TRADE  AGREEMENT  OR  THE  UNITED 
STATES-CANADA AGREEMENT. -



(1) ISSUANCE OF PROTECTIVE ORDERS. -

(A) IN GENERAL. - If binational panel review of a determination under 
this  title  is  requested  pursuant  to  Article  1904 of  the  NAFTA or  the 
United  States-Canada  Agreement,  or  an  extraordinary  challenge 
committee  is  convened  under  Annex  1904.13  of  the  NAFTA or  the 
United  States-Canada  Agreement,  the  administering  authority  or  the 
Commission, as appropriate, may make available to authorized persons, 
under  a  protective  order  described  in  paragraph  (2),  a  copy  of  all 
proprietary  material  in  the  administrative  record  made  during  the 
proceeding  in  question.  If  the  administrating  authority  or  the 
Commission  claims  a  privilege  as  to  a  document  or  portion  of  a 
document in the administrative record of the proceeding in question and 
a  binational  panel  or  extraordinary  challenge committee finds that  in 
camera  inspection  or  limited  disclosure  of  that  document  or  portion 
thereof is required by United States law, the administering authority or 
the Commission, as appropriate, may restrict access to such document or 
portion  thereof  to  the  authorized  persons  identified  by  the  panel  or 
committee as requiring access and may require such persons to obtain 
access under a protective order described in paragraph (2).

(B) AUTHORISED PERSONS. - For purposes of this sub-section, the 
term "authorized persons" means -

(i) the members of, and the appropriate staff of, the binational panel or 
the  extraordinary  challenge  committee,  as  the  case  may  be,  and  the 
Secretariat,

(ii)  counsel  for  parties  to  such  panel  or  committee  proceeding,  and 
employees, and persons under the direction and control, of such counsel,



(iii) any officer or employee of the United States Government designated 
by the administering authority  or  the Commission,  as  appropriate,  to 
whom disclosure is necessary in order to make recommendations to the 
Trade Representative regarding the convening of extraordinary challenge 
committees under Chapter 19 of the NAFTA or the Agreement, and

(iv)  any officer  or  employee of  the Government  of  a  free trade area 
country (as defined in Section 516A(f)(10)) designated by an authorized 
agency of  such country  to  whom disclosure  is  necessary  in  order  to 
make  decisions  regarding  the  convening  of  extraordinary  challenge 
committees under Chapter 19 of the NAFTA or the Agreement.

(C) REVIEW. - A decision concerning the disclosure or nondisclosure of 
material  under  protective  order  by the  administering authority  or  the 
Commission shall not be subject to judicial review, and no court of the 
United States shall have power or jurisdiction to review such decision on 
any question of law or fact by an action in the nature of mandamus or 
otherwise.

(2) CONTENTS OF PROTECTIVE ORDER. - Each protective order 
issued  under  this  subsection  shall  be  in  such  form and  contain  such 
requirements  as  the  administering  authority  or  the  Commission  may 
determine by regulation to be appropriate. The administering authority 
and the Commission shall ensure that regulations issued pursuant to this 
paragraph shall be designed to provide an opportunity for participation 
in  the  binational  panel  proceeding,  including  any  extraordinary 
challenge,  equivalent  to  that  available  for  judicial  review  of 
determinations by the administering authority or the Commission that 
are not subject to review by a binational panel.



(3) PROHIBITED ACTS. - It is unlawful for any person to violate, to 
induce the violation of, or knowingly to receive information the receipt 
of which constitutes a violation of, any provision of a protective order 
issued under this subsection or to violate, to induce the violation of, or 
knowingly  to  receive  information  the  receipt  of  which  constitutes  a 
violation  of,  any  provision  of  an  undertaking  entered  into  with  an 
authorized agency of a free trade area country (as defined in Section 
516A(f)(10)) to protect proprietary material during binational panel or 
extraordinary challenge committee review pursuant to Article 1904 of 
the NAFTA or the United States-Canada Agreement.

(4)  SANCTIONS FOR VIOLATION OF PROTECTIVE ORDERS.  - 
Any  person,  except  a  judge  appointed  to  a  binational  panel  or  an 
extraordinary challenge committee under Section 402(b) of the North 
American Free Trade Agreement Implementation Act, who is found by 
the  administering  authority  or  the  Commission,  as  appropriate,  after 
notice and an opportunity for a hearing in accordance with Section 554 
of Title 5, United States Code, to have committed an act prohibited by 
paragraph (3) shall be liable to the United States for a civil penalty and 
shall be subject to such other administrative sanctions, including, but not 
limited to, debarment from practice before the administering authority or 
the  Commission,  as  the  administering  authority  or  the  Commission 
determines to be appropriate. The amount of the civil penalty shall not 
exceed $100,000 for each violation. Each day of a continuing violation 
shall constitute a separate violation. The amount of such civil penalty 
and other sanctions shall be assessed by the administering authority or 
the Commission by written notice, except that assessment shall be made 
by the administering authority for violation, or inducement of a violation 
or receipt of information with reason to know that such information was 
disclosed in violation, of an undertaking entered into by any person with 
an authorized agency of a free trade area country (as defined in Section 
516A(f)(10)).

(5) REVIEW OF SANCTIONS. - Any person against whom sanctions 
are imposed under paragraph (4) may obtain review of such sanctions by 



filing a notice of appeal in the United States Court of International Trade 
within 30 days from the date of the order imposing the sanction and by 
simultaneously sending a copy of such notice by certified mail to the 
administering  authority  or  the  Commission,  as  appropriate.  The 
administering authority or the Commission shall promptly file in such 
court a certified copy of the record upon which such violation was found 
or such sanction imposed, as provided in Section 2112 of title 28, United 
States Code. The findings and order of the administering authority or the 
Commission shall be set aside by the court only if the court finds that 
such findings and order are not supported by substantial  evidence, as 
provided in Section 706(2) of title 5, United States Code.

(6) ENFORCEMENT OF SANCTIONS. - If any person fails to pay an 
assessment  of  a  civil  penalty  or  to  comply with  other  administrative 
sanctions after the order imposing such sanctions becomes a final and 
unappealable  order,  or  after  the  United  States  Court  of  International 
Trade has entered final judgment in favour of the administering authority 
or the Commission, an action may be filed in such court to enforce the 
sanctions. In such action, the validity and appropriateness of the final 
order imposing the sanctions shall not be subject to review.

(7) TESTIMONY AND PRODUCTION OF PAPERS. -

(A) AUTHORITY TO OBTAIN INFORMATION. - For the purpose of 
conducting  any  hearing  and  carrying  out  other  functions  and  duties 
under this subsection, the administering authority and the Commission, 
or their duly authorized agents -

(i) shall have access to and the right to copy any pertinent document, 
paper,  or  record  in  the  possession  of  any  individual,  partnership, 
corporation, association, organization, or other entity,



(ii) may summon witnesses, take testimony, and administer oaths,

(iii)  and  may  require  any  individual  or  entity  to  produce  pertinent 
documents, books, or records.

Any member of the Commission, and any person so designated by the 
administering authority, may sign subpoenas, and members and agents 
of the administering authority and the Commission, when authorized by 
the  administering  authority  or  the  Commission,  as  appropriate,  may 
administer  oaths and affirmations,  examine witnesses,  take testimony, 
and receive evidence.

(B) WITNESSES AND EVIDENCE. - The attendance of witnesses who 
are  authorized  to  be  summoned,  and  the  production  of  documentary 
evidence  authorized  to  be  ordered,  under  subparagraph  (A)  may  be 
required from any place in the United States at any designated place of 
hearing.  In  the  case  of  disobedience  to  a  subpoena  issued  under 
subparagraph (A), an action may be filed in any district  or territorial 
court of the United States to require the attendance and testimony of 
witnesses  and  the  production  of  documentary  evidence.  Such  court, 
within the jurisdiction of which such inquiry is carried on, may, in case 
of contumacy or refusal to obey a subpoena issued to any individual, 
partnership, corporation, association, organization or other entity, issue 
any  order  requiring  such  individual  or  entity  to  appear  before  the 
administering authority or the Commission, or to produce documentary 
evidence  if  so  ordered  or  to  give  evidence  concerning  the  matter  in 
question. Any failure to obey such order of the court may be punished by 
the court as a contempt thereof.



(C) MANDAMUS. - Any court  referred to in subparagraph (B) shall 
have jurisdiction to issue writs of mandamus commanding compliance 
with the provisions of this subsection or any order of the administering 
authority or the Commission made in pursuance thereof.

(D) DEPOSITIONS. -  For purposes of  carrying out any functions or 
duties  under  this  subsection,  the  administering  authority  or  the 
Commission  may  order  testimony  to  be  taken  by  deposition.  Such 
deposition  may  be  taken  before  any  person  designated  by  the 
administering authority or Commission and having power to administer 
oaths. Such testimony shall be reduced to writing by the person taking 
the deposition, or under the direction of such person, and shall then be 
subscribed by the  deponent.  Any individual,  partnership,  corporation, 
association, organization or other entity may be compelled to appear and 
depose and to produce documentary evidence in the same manner as 
witnesses  may  be  compelled  to  appear  and  testify  and  produce 
documentary,  evidence  before  the  administering  authority  or 
Commission, as provided in this paragraph.

(E) FEES AND MILEAGE OF WITNESSES. - Witnesses summoned 
before the administering authority or the Commission shall be paid the 
same fees and mileage that are paid witnesses in the courts of the United 
States.

(g) INFORMATION RELATING TO VIOLATIONS OF PROTECTIVE 
ORDERS AND SANCTIONS.  -  The administering authority  and the 
Commission may withhold from disclosure any correspondence, private 
letters  of  reprimand,  settlement  agreements,  and  documents  and files 
compiled in relation to investigations and actions involving a violation 
or possible violation of a protective order issued under subsection (c) or 
(d), and such information shall be treated as information described in 
Section 552(b)(3) of Title 5, United States Code.



(h)  OPPORTUNITY  FOR  COMMENT  BY  CONSUMERS  AND 
INDUSTRIAL  USERS.  -  The  administering  authority  and  the 
Commission  shall  provide  an  opportunity  for  industrial  users  of  the 
subject merchandise and, if the merchandise is sold at the retail level, for 
representative consumer organizations, to submit relevant information to 
the  administering  authority  concerning  dumping  or  a  countervailable 
subsidy, and to the Commission concerning material injury by reason of 
dumped or subsidized imports.

(i) PUBLICATION OF DETERMINATIONS; REQUIREMENTS FOR 
FINAL DETERMINATIONS. -

(1)  IN  GENERAL.  -  Whenever  the  administering  authority  makes  a 
determination  under  Section  702  or  732  whether  to  initiate  an 
investigation, or the administering authority or the Commission makes a 
preliminary  determination  under  Section  703  or  733,  a  final 
determination under Section 705 or Section 735, a preliminary or final 
determination in a review under Section 751, a determination to suspend 
an investigation under this title, or a determination under Section 753, 
the administering authority or the Commission, as the case may be, shall 
publish  the  facts  and  conclusions  supporting  that  determination,  and 
shall publish notice of that determination in the Federal Register.

(2) CONTENTS OF NOTICE OR DETERMINATION. - The notice or 
determination published under paragraph (1) shall include, to the extent 
applicable -

(A) in the case of a determination of the administering authority -



(i) the names of the exporters or producers of the subject merchandise or, 
when providing such names is impracticable, the countries exporting the 
subject merchandise to the United States,

(ii) a description of the subject merchandise that is sufficient to identify 
the subject merchandise for customs purposes,

(iii) (I) with respect to a determination in an investigation under subtitle 
A or  Section 753  or  in  a  review of  a  countervailing  duty  order,  the 
amount of the countervailable subsidy established and a full explanation 
of the methodology used in establishing the amount,and

(II) with respect to a determination in an investigation under subtitle B 
or  in  a  review of  an  anti-dumping  duty  order,  the  weighted  average 
dumping margins established and a full explanation of the methodology 
used in establishing such margins, and

(iv) the primary reasons for the determination; and

(B) in the case of a determination of the Commission -

(i) considerations relevant to the determination of injury, and

(ii) the primary reasons for the determination.



(3)  ADDITIONAL  REQUIREMENTS  FOR  FINAL 
DETERMINATIONS.  -  In  addition  to  the  requirements  set  forth  in 
paragraph (2) -

(A) the administering authority  shall  include in  a  final  determination 
described  in  paragraph  (1)  an  explanation  of  the  basis  for  its 
determination  that  addresses  relevant  arguments,  made  by  interested 
parties who are parties to the investigation or review (as the case may 
be),  concerning  the  establishment  of  dumping  or  a  countervailable 
subsidy, or the suspension of the investigation, with respect to which the 
determination is made; and

(B) the Commission shall include in a final determination of injury an 
explanation  of  the  basis  for  its  determination  that  addresses  relevant 
arguments  that  are  made by interested parties  who are  parties  to  the 
investigation or review (as the case may be) concerning volume, price 
effects,  and  impact  on  the  industry  of  imports  of  the  subject 
merchandise.

(19 U.S.C. 1677f)

SEC. 777A. SAMPLING AND AVERAGING; DETERMINATION OF 
WEIGHTED  AVERAGE  DUMPING  MARGIN  AND 
COUNTERVAILABLE SUBSIDY RATE.

(a) IN GENERAL. - For purposes of determining the export price (or 
constructed export price) under Section 772 or the normal value under 
Section  773,  and  in  carrying  out  reviews  under  Section  751,  the 
administering authority may -



(1) use averaging and statistically valid samples, if there is a significant 
volume of sales of the subject merchandise or a significant number or 
types of products, and

(2) decline to take into account adjustments which are insignificant in 
relation to the price or value of the merchandise.

(b) SELECTION OF AVERAGES AND SAMPLES. - The authority to 
select averages and statistically valid samples shall rest exclusively with 
the  administering  authority.  The  administering  authority  shall,  to  the 
greatest  extent  possible,  consult  with  the  exporters  and  producers 
regarding the method to be used to select exporters, producers, or types 
of products under this Section.

(c) DETERMINATION OF DUMPING MARGIN. -

(1)  GENERAL  RULE.-In  determining  weighted  average  dumping 
margins  under  Section  733(d),  735(c),  or  751(a),  the  administering 
authority  shall  determine  the  individual  weighted  average  dumping 
margin  for  each  known  exporter  and  producer  of  the  subject 
merchandise.

(2) EXCEPTION.-If it  is not practicable to make individual weighted 
average dumping margin determinations under paragraph (1) because of 
the large number of exporters or producers involved in the investigation 
or  review,  the  administering  authority  may  determine  the  weighted 
average  dumping  margins  for  a  reasonable  number  of  exporters  or 
producers by limiting its examination to -



(A)  a  sample  of  exporters,  producers,  or  types  of  products  that  is 
statistically valid based on the information available to the administering 
authority at the time of selection, or

(B) exporters and producers accounting for the largest  volume of the 
subject merchandise from the exporting country that can be reasonably 
examined.

(d) DETERMINATION OF LESS THAN FAIR VALUE. -

(1) INVESTIGATIONS. -

(A)  IN  GENERAL.  -  In  an  investigation  under  subtitle  B,  the 
administering authority shall determine whether the subject merchandise 
is being sold in the United States at less than fair value-

(i)  by  comparing  the  weighted  average  of  the  normal  values  to  the 
weighted average of the export prices (and constructed export prices) for 
comparable merchandise, or

(ii)  by comparing the normal  values of  individual  transactions to the 
export prices (or constructed export prices) of individual transactions for 
comparable merchandise.



(B) EXCEPTION. - The administering authority may determine whether 
the subject merchandise is being sold in the United States at less than 
fair value by comparing the weighted average of the normal values to 
the export prices (or constructed export prices) of individual transactions 
for comparable merchandise, if -

(i) there is a pattern of export prices (or constructed export prices) for 
comparable  merchandise  that  differ  significantly  among  purchasers, 
regions, or periods of time, and

(ii) the administering authority explains why such differences cannot be 
taken into account using a method described in paragraph (1)(A)(i) or 
(ii).

(2) REVIEWS. - In a review under Section 751, when comparing export 
prices  (or  constructed  export  prices)  of  individual  transactions  to  the 
weighted  average  price  of  sales  of  the  foreign  like  product,  the 
administering authority shall limit its averaging of prices to a period not 
exceeding  the  calendar  month  that  corresponds  most  closely  to  the 
calendar month of the individual export sale.

(e) DETERMINATION OF COUNTERVAILABLE SUBSIDY RATE. -

(1)  GENERAL RULE. -  In determining countervailable subsidy rates 
under Section 703(d), 705(c), or 751(a), the administering authority shall 
determine  an  individual  countervailable  subsidy  rate  for  each  known 
exporter or producer of the subject merchandise.



(2) EXCEPTION. - If the administering authority determines that it is 
not  practicable  to  determine  individual  countervailable  subsidy  rates 
under  paragraph  (1)  because  of  the  large  number  of  exporters  or 
producers  involved  in  the  investigation  or  review,  the  administering 
authority may -

(A) determine individual countervailable subsidy rates for a reasonable 
number of exporters or producers by limiting its examination to -

(i) a sample of exporters or producers that the administering authority 
determines is statistically valid based on the information available to the 
administering authority at the time of selection, or

(ii)  exporters and producers accounting for  the largest  volume of  the 
subject merchandise from the exporting country that the administering 
authority determines can be reasonably examined; or

(B) determine a single country-wide subsidy rate to be applied to all 
exporters and producers.

The  individual  countervailable  subsidy  rates  determined  under 
subparagraph (A) shall  be used to determine the all-others rate under 
Section 705(c)(5).

(19 U.S.C. 1677f-1)



SEC.  778.  INTEREST  ON  CERTAIN  OVER-PAYMENTS  AND 
UNDER-PAYMENTS

(a) GENERAL RULE. - Interest shall be payable on over-payments and 
under-payments  of  amounts  deposited  on  merchandise  entered,  or 
withdrawn from warehouse, for consumption on and after -

(1)  the  date  of  publication  of  a  countervailing  or  anti-dumping  duty 
order under this title or Section 303, or

(2) the date of a finding under the Anti-Dumping Act, 1921.

(b) RATE. - The rate of interest payable under subsection (a) for any 
period of time is the rate of interest established under Section 6621 of 
the Internal Revenue Code of 1954 for such period.

(19 U.S.C. 1677g)

SEC. 779. DRAWBACK TREATMENT.

For purposes of  any law relating to  the drawback of  customs duties, 
countervailing duties and anti-dumping duties imposed by this title shall 
not be treated as being regular customs duties.

(19 U.S.C. 1677h)



SEC. 780. DOWNSTREAM PRODUCT MONITORING.

(a) PETITION REQUESTING MONITORING. -

(1) IN GENERAL. - A domestic producer of an article that is like a 
component part or a downstream product may petition the administering 
authority  to  designate  a  downstream  product  for  monitoring  under 
subsection (b). The petition shall specify -

(A) the downstream product,

(B) the component product incorporated into such downstream product, 
and

(C) the reasons for suspecting that the imposition of anti-dumping or 
countervailing  duties  has  resulted  in  a  diversion  of  exports  of  the 
component part into increased production and exportation to the United 
States of such downstream product.

(2)  DETERMINATION REGARDING PETITION.  -  Within  14  days 
after  receiving  a  petition  submitted  under  paragraph  (1),  the 
administering authority shall determine -



(A) whether there is a reasonable likelihood that imports into the United 
States of the downstream product will increase as an indirect result of 
any diversion with respect to the component part, and

(B) whether

(i)  the component  part  is  already subject  to  monitoring to  aid in  the 
enforcement of a bilateral arrangement (within the meaning of Section 
804 of the Trade and Tariff Act of 1984),

(ii) merchandise related to the component part and manufactured in the 
same foreign country in which the component part is manufactured has 
been the  subject  of  a  significant  number  of  investigations  suspended 
under Section 704 or 734 or countervailing or anti-dumping duty orders 
issued under this title or Section 303, or

(iii)  merchandise  manufactured  or  exported  by  the  manufacturer  or 
exporter of the component part that is similar in description and use to 
the component part has been the subject of at least two investigations 
suspended under Section 704 or 734 or countervailing or anti-dumping 
duty orders issued under this title or Section 303.

(3)  FACTORS  TO  TAKE  INTO  ACCOUNT.  -  In  making  a 
determination under paragraph (2)(A), the administering authority may, 
if appropriate, take into account such factors as -

(A)  the  value  of  the  component  part  in  relation  to  the  value  of  the 
downstream product,



(B)  the  extent  to  which  the  component  part  has  been  substantially 
transformed as a result of its incorporation into the downstream product, 
and

(C)  the  relationship  between  the  producers  of  component  parts  and 
producers of downstream products.

(4)  PUBLICATION  OF  DETERMINATION.  -  The  administering 
authority  shall  publish  in  the  Federal  Register  notice  of  each 
determination made under paragraph (2) and, if the determination made 
under  paragraph  (2)(A)  and  a  determination  made  under  any 
subparagraph of paragraph (2)(B) are affirmative, shall transmit a copy 
of such determinations and the petition to the Commission.

(5) DETERMINATIONS NOT SUBJECT TO JUDICIAL REVIEW. - 
Notwithstanding any other provision of law, any determination made by 
the administering authority under paragraph (2) shall not be subject to 
judicial review.

(b) MONITORING BY THE COMMISSION. -

(1) IN GENERAL. - If the determination made under subsection (a)(2)
(A) and a determination made under any clause of subsection (a)(2)(B) 
with  respect  to  a  petition  are  affirmative,  the  Commission  shall 
immediately commence monitoring of trade in the downstream product 
that is the subject of the determination made under subsection (a)(2)(A). 
If  the Commission finds that imports of a downstream product being 
monitored increased during any calendar quarter by 5 per cent or more 



over the preceding quarter, the Commission shall analyse that increase in 
the context of overall economic conditions in the product sector.

(2) REPORTS. - The Commission shall make quarterly reports to the 
administering  authority  regarding  the  monitoring  and  analyses 
conducted under paragraph (1). The Commission shall make the reports 
available to the public.

(c)  ACTION  ON  BASIS  OF  MONITORING  REPORTS.  -  The 
administering  authority  shall  review  the  information  in  the  reports 
submitted by the Commission under subsection (b)(2) and shall -

(1)  consider  the  information  in  determining  whether  to  initiate  an 
investigation under Section 702(a) or 732(a) regarding any downstream 
product, and

(2)  request  the  Commission  to  cease  monitoring  any  downstream 
product if the information indicates that imports into the United States 
are not increasing and there is no reasonable likelihood of diversion with 
respect to component parts.

(d) DEFINITIONS. - For purposes of this Section -

(1) The term "component part" means any imported article that -

(A) during the five-year period ending on the date on which the petition 
is filed under subsection (a), has been subject to -



(i) a countervailing or anti-dumping duty order issued under this title or 
Section 303 that requires the deposit of estimated countervailing or anti-
dumping duties imposed at a rate of at least 15 per cent ad valorem, or

(ii) an agreement entered into under Section 704, 734, or 303 after a 
preliminary affirmative determination under Section 703(b), 733(b)(1), 
or  303  was  made  by  the  administering  authority  which  included  a 
determination that the estimated net countervailable subsidy was at least 
15 per cent ad valorem or that the estimated average amount by which 
the normal value exceeded the export price (or the constructed export 
price) was at least 15 per cent ad valorem, and

(B) because of its inherent characteristics, is routinely used as a major 
part,  component, assembly, subassembly, or material in a downstream 
product.

(2) The term "downstream product" means any manufactured article -

(A) which is imported into the United States, and

(B) into which is incorporated any component part.

(19 U.S.C. 1677i)



SEC.  781.  PREVENTION  OF  CIRCUMVENTION  OF  ANTI-
DUMPING AND COUNTERVAILING DUTY ORDERS.

(a)  MERCHANDISE  COMPLETED  OR  ASSEMBLED  IN  THE 
UNITED STATES. -

(1) IN GENERAL. - If -

(A) merchandise sold in the United States is of the same class or kind as 
any other merchandise that is the subject of -

(i) an anti-dumping duty order issued under Section 736,

(ii) a finding issued under the Anti-Dumping Act, 1921, or

(iii) a countervailing duty order issued under Section 706 or Section 303,

(B)  such  merchandise  sold  in  the  United  States  is  completed  or 
assembled in the United States from parts or components produced in 
the foreign country with respect to which such order or finding applies,

(C) the process of assembly or completion in the United States is minor 
or insignificant, and



(D) the value of the parts or components referred to in subparagraph (B) 
is a significant portion of the total value of the merchandise,

the  administering  authority,  after  taking  into  account  any  advice 
provided by the Commission under subsection (e), may include within 
the scope of such order or finding the imported parts or  components 
referred  to  in  subparagraph  (B)  that  are  used  in  the  completion  or 
assembly of the merchandise in the United States at any time such order 
or finding is in effect.

(2)  DETERMINATION  OF  WHETHER  PROCESS  IS  MINOR  OR 
INSIGNIFICANT. - In determining whether the process of assembly or 
completion  is  minor  or  insignificant  under  paragraph  (1)(C),  the 
administering authority shall take into account -

(A) the level of investment in the United States,

(B) the level of research and development in the United States,

(C) the nature of the production process in the United States,

(D) the extent of production facilities in the United States, and

(E) whether the value of the processing performed in the United States 
represents a small proportion of the value of the merchandise sold in the 
United States.



(3)  FACTORS TO CONSIDER.  -  In  determining whether  to  include 
parts or components in a countervailing or anti-dumping duty order or 
finding under paragraph (1), the administering authority shall take into 
account such factors as -

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the parts or components is 
affiliated with the person who assembles or completes the merchandise 
sold in the United States from the parts or components produced in the 
foreign country with respect to which the order or finding described in 
paragraph (1) applies, and

(C) whether imports into the United States of the parts or components 
produced in such foreign country have increased after the initiation of 
the investigation which resulted in the issuance of such order or finding.

(b)  MERCHANDISE  COMPLETED  OR  ASSEMBLED  IN  OTHER 
FOREIGN COUNTRIES. -

(1) IN GENERAL. - If -

(A) merchandise imported into the United States is of the same class or 
kind as any merchandise produced in a foreign country that is the subject 
of -

(i) an anti-dumping duty order issued under Section 736,



(ii) a finding issued under the Anti-Dumping Act, 1921, or

(iii) a countervailing duty order issued under Section 706 or Section 303,

(B)  before  importation  into  the  United  States,  such  imported 
merchandise is completed or assembled in another foreign country from 
merchandise which-

(i) is subject to such order or finding, or

(ii) is produced in the foreign country with respect to which such order 
or finding applies,

(C)  the  process  of  assembly  or  completion  in  the  foreign  country 
referred to in subparagraph (B) is minor or insignificant,

(D) the value of the merchandise produced in the foreign country to 
which the anti-dumping duty order applies is a significant portion of the 
total value of the merchandise exported to the United States, and

(E)  the  administering  authority  determines  that  action  is  appropriate 
under this paragraph to prevent evasion of such order or finding,



the  administering  authority,  after  taking  into  account  any  advice 
provided by the Commission under  subsection (e),  may include such 
imported merchandise within the scope of such order or finding at any 
time such order or finding is in effect.

(2)  DETERMINATION  OF  WHETHER  PROCESS  IS  MINOR  OR 
INSIGNIFICANT. - In determining whether the process of assembly or 
completion  is  minor  or  insignificant  under  paragraph  (1)(C),  the 
administering authority shall take into account -

(A) the level of investment in the foreign country,

(B) the level of research and development in the foreign country,

(C) the nature of the production process in the foreign country,

(D) the extent of production facilities in the foreign country, and

(E) whether the value of the processing performed in the foreign country 
represents a small proportion of the value of the merchandise imported 
into the United States.

(3)  FACTORS TO CONSIDER.  -  In  determining whether  to  include 
merchandise  assembled  or  completed  in  a  foreign  country  in  a 
countervailing duty order or an anti-dumping duty order or finding under 
paragraph (1), the administering authority shall take into account such 
factors as -



(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the merchandise described 
in  paragraph  (1)(B)  is  affiliated  with  the  person  who  uses  the 
merchandise described in paragraph (1)(B) to assemble or complete in 
the foreign country the merchandise that is subsequently imported into 
the United States, and

(C)  whether  imports  into  the  foreign  country  of  the  merchandise 
described in paragraph (1)(B) have increased after the initiation of the 
investigation which resulted in the issuance of such order or finding.

(C) MINOR ALTERATIONS OF MERCHANDISE. -

(1) IN GENERAL. - The class or kind of merchandise subject to -

(A) an investigation under this title,

(B)  an  anti-dumping  duty  order  issued  under  Section  736,  or  (C)  a 
finding issued under the Anti-dumping Act, 1921, or

(D) a countervailing duty order issued under Section 706 or Section 303, 
shall  include articles altered in form or appearance in minor respects 
(including  raw  agricultural  products  that  have  undergone  minor 
processing), whether or not included in the same tariff classification.



(2) EXCEPTION. - Paragraph (1) shall not apply with respect to altered 
merchandise if the administering authority determines that it would be 
unnecessary to consider the altered merchandise within the scope of the 
investigation, order, or finding.

(d) LATER-DEVELOPED MERCHANDISE. -

(1) IN GENERAL. - For purposes of determining whether merchandise 
developed after an investigation is initiated under this title or Section 
303  (hereafter  in  this  paragraph  referred  to  as  the  "later-developed 
merchandise")  is  within the scope of  an outstanding anti-dumping or 
countervailing  duty  order  issued  under  this  title  or  Section  303  as  a 
result of such investigation, the administering authority shall consider 
whether,

(A)  the  later-developed  merchandise  has  the  same  general  physical 
characteristics as the merchandise with respect to which the order was 
originally issued (hereafter in this paragraph referred to as the "earlier 
product"),

(B) the expectations of the ultimate purchasers of the later-developed 
merchandise are the same as for the earlier product,

(C)  the  ultimate  use  of  the  earlier  product  and  the  later-developed 
merchandise are the same,



(D) the later-developed merchandise is sold through the same channels 
of trade as the earlier product, and

(E)  the  later-developed  merchandise  is  advertised  and  displayed in  a 
manner similar to the earlier product.

The administering authority shall take into account any advice provided 
by the Commission under subsection (e) before making a determination 
under this subparagraph.

(2) EXCLUSION FROM ORDERS. - The administering authority may 
not exclude a later-developed merchandise from a countervailing or anti-
dumping duty order merely because the merchandise -

(A) is classified under a tariff classification other than that identified in 
the  petition  or  the  administering  authority's  prior  notices  during  the 
proceeding, or

(B) permits the purchaser to perform additional functions, unless such 
additional functions constitute the primary use of the merchandise and 
the cost of the additional functions constitute more than a significant 
proportion of the total cost of production of the merchandise.

(e) COMMISSION ADVICE. -

(1)  NOTIFICATION  TO COMMISSION  OF  PROPOSED  ACTION. 
Before making a determination -



(A)  under  subsection  (a)  with  respect  to  merchandise  completed  or 
assembled  in  the  United  States  (other  than  minor  completion  or 
assembly),

(B)  under  subsection  (b)  with  respect  to  merchandise  completed  or 
assembled in other foreign countries, or

(C)  under  subsection  (d)  with  respect  to  any  later-developed 
merchandise which incorporates a significant technological advance or 
significant  alteration  of  an  earlier  product,  with  respect  to  an  anti-
dumping  or  countervailing  duty  order  or  finding  as  to  which  the 
Commission  has  made  an  affirmative  injury  determination,  the 
administering  authority  shall  notify  the  commission  of  the  proposed 
inclusion of such merchandise in such countervailing or anti-dumping 
order or finding. Notwithstanding any other provision of law, a decision 
by the  administering  authority  regarding whether  any merchandise  is 
within a category for which notice is required under this paragraph is not 
subject to judicial review.

(2) REQUEST FOR CONSULTATION. - After receiving notice under 
paragraph  (1),  the  Commission  may  request  consultations  with  the 
administering authority regarding the inclusion. Upon the request of the 
Commission,  the  administering  authority  shall  consult  with  the 
Commission and any such consultation shall  be completed within 15 
days after the date of the request.

(3)  COMMISSION  ADVICE.  -  If  the  Commission  believes,  after 
consultation  under  paragraph  (2),  that  a  significant  injury  issue  is 
presented  by  the  proposed  inclusion,  the  Commission  may  provide 
written advice to the administering authority as to whether the inclusion 



would  be  inconsistent  with  the  affirmative  determination  of  the 
Commission on which the order or finding is based. If the Commission 
decides  to  provide  such  written  advice,  it  shall  promptly  notify  the 
administering authority of its intention to do so, and must provide such 
advice within 60 days after the date of notification under paragraph (1). 
For  purposes  of  formulating  its  advice  with  respect  to  merchandise 
completed or assembled in the United States from parts or components 
produced in a foreign country, the Commission shall consider whether 
the inclusion of such parts or components taken as a whole would be 
inconsistent with its prior affirmative determination.

(f)  TIME-LIMITS  FOR  ADMINISTERING  AUTHORITY 
DETERMINATIONS.  -  The  administering  authority  shall,  to  the 
maximum extent practicable, make the determinations under this Section 
within 300 days from the date of the initiation of a countervailing duty 
or anti-dumping circumvention inquiry under this Section.

(19 U.S.C. 1677j)

SEC.  782.  CONDUCT  OF  INVESTIGATIONS  AND 
ADMINISTRATIVE REVIEWS.

(a)  TREATMENT  OF  VOLUNTARY  RESPONSES  IN 
COUNTERVAILING  OR  ANTI-DUMPING  DUTY  AND 
INVESTIGATIONS  AND  REVIEWS.  -  In  any  investigation  under 
subtitle  A  or  B  or  a  review  under  Section  751(a)  in  which  the 
administering  authority  has,  under  Section  777A(c)(2)  or  Section 
777A(e)(2)(A)  (whichever  is  applicable),  limited  the  number  of 
exporters or producers examined, or determined a single country-wide 
rate,  the  administering  authority  shall  establish  an  individual 
countervailable subsidy rate or an individual weighted average dumping 
margin for any exporter or producer not initially selected for individual 



examination  under  such  Sections  who  submits  to  the  administering 
authority the information requested from exporters or producers selected 
for examination, if -

(1) such information is so submitted by the date specified -

(A)  for  exporters  and  producers  that  were  initially  selected  for 
examination, or

(B) for the foreign government, in a countervailing duty case where the 
administering authority has determined a single country-wide rate; and

(2)  the  number  of  exporters  or  producers  who  have  submitted  such 
information is not so large that individual examination of such exporters 
or  producers  would  be  unduly  burdensome  and  inhibit  the  timely 
completion of the investigation.

(b)  CERTIFICATION  OF  SUBMISSIONS.  -  Any  person  providing 
factual information to the administering authority or the Commission in 
connection with a proceeding under this title on behalf of the petitioner 
or  any  other  interested  party  shall  certify  that  such  information  is 
accurate and complete to the best of that person's knowledge.

(c) DIFFICULTIES IN MEETING REQUIREMENTS. -

(1) NOTIFICATION BY INTERESTED PARTY. - If an interested party, 
promptly after receiving a request from the administering authority or 



the Commission for information, notifies the administering authority or 
the Commission (as the case may be) that such party is unable to submit 
the information requested in the requested form and manner, together 
with a full explanation and suggested alternative forms in which such 
party is able to submit the information, the administering authority or the 
Commission  (as  the  case  may  be)  shall  consider  the  ability  of  the 
interested  party  to  submit  the  information in  the  requested  form and 
manner and may modify such requirements to the extent necessary to 
avoid imposing an unreasonable burden on that party.

(2)  ASSISTANCE TO INTERESTED PARTIES.  -  The administering 
authority and the Commission shall  take into account any difficulties 
experienced  by  interested  parties,  particularly  small  companies,  in 
supplying information requested by the administering authority or the 
Commission in connection with investigations and reviews under this 
title, and shall provide to such interested parties any assistance that is 
practicable in supplying such information.

(d) DEFICIENT SUBMISSIONS. - If the administering authority or the 
Commission  determines  that  a  response  to  a  request  for  information 
under  this  title  does  not  comply  with  the  request,  the  administering 
authority or the Commission (as the case may be) shall promptly inform 
the person submitting the response of the nature of the deficiency and 
shall, to the extent practicable provide that person with an opportunity to 
remedy or explain the deficiency in light of the time-limits established 
for the completion of the investigations or reviews under this title. If that 
person submits further information in response to such deficiency and 
either -

(1) the administering authority or the Commission (as the case may be) 
finds that such response is not satisfactory, or



(2) such response is not submitted within the applicable time limits,

then the administering authority or the Commission (as the case may be) 
may, subject to subsection (e), disregard all or part of the original and 
subsequent responses.

(e) USE OF CERTAIN INFORMATION. - In reaching a determination 
under  Section  703,  705,  733,  735,  751,  or  753  the  administering 
authority and the Commission shall not decline to consider information 
that  is  submitted  by  an  interested  party  and  is  necessary  to  the 
determination  but  does  not  meet  all  the  applicable  requirements 
established by the administering authority or the Commission, if -

(1)  the  information  is  submitted  by  the  deadline  established  for  its 
submission,

(2) the information can be verified,

(3) the information is not so incomplete that it cannot serve as a reliable 
basis for reaching the applicable determination,

(4) the interested party has demonstrated that it acted to the best of its 
ability  in  providing  the  information  and  meeting  the  requirements 
established  by  the  administering  authority  or  the  Commission  with 
respect to the information, and

(5) the information can be used without undue difficulties.



(f)  NON-ACCEPTANCE OF SUBMISSIONS.  -  If  the  administering 
authority  or  the  Commission  declines  to  accept  into  the  record  any 
information submitted in an investigation or review under this title, it 
shall,  to  the  extent  practicable,  provide  to  the  person  submitting  the 
information a written explanation of the reasons for not accepting the 
information.

(g)  PUBLIC COMMENT ON INFORMATION. -  Information that  is 
submitted  on  a  timely  basis  to  the  administering  authority  or  the 
Commission during the course of a proceeding under this title shall be 
subject  to  comment  by  other  parties  to  the  proceeding  within  such 
reasonable time as the administering authority or the Commission shall 
provide.  The  administering  authority  and  the  Commission,  before 
making a final determination under Section 705, 735, 751, or 753 shall 
cease collecting information and shall provide the parties with a final 
opportunity  to  comment  on  the  information  obtained  by  the 
administering authority or the Commission (as the case may be) upon 
which the parties have not previously had an opportunity to comment. 
Comments containing new factual information shall be disregarded.

(h)  TERMINATION  OF  INVESTIGATION  OR  REVOCATION  OF 
ORDER FOR LACK OF INTEREST. - The administering authority may 
-

(1) terminate an investigation under subtitle A or B with respect to a 
domestic like product if, prior to publication of an order under Section 
706  or  736,  the  administering  authority  determines  that  producers 
accounting for substantially all of the production of that domestic like 
product have expressed a lack of interest in issuance of an order; and



(2) revoke an order issued under Section 706 or 736 with respect to a 
domestic  like  product,  or  terminate  an  investigation suspended under 
Section  704  or  734  with  respect  to  a  domestic  like  product,  if  the 
administering  authority  determines  that  producers  accounting  for 
substantially all of the production of that domestic like product, have 
expressed a lack of interest in the order or suspended investigation.

(i)  VERIFICATION.  -  The  administering  authority  shall  verify  all 
information relied upon in making -

(1) a final determination in an investigation,

(2) a revocation under Section 751(d), and

(3) a final determination in a review under Section 751(a),

(A) verification is timely requested by an interested party as defined in 
Section 771(9)(C), (D), (E), (F), or (G), and

(B) no verification was made under this subparagraph during the two 
immediately preceding reviews and determinations under Section 751(a) 
of the same order, finding, or notice, except that this clause shall not 
apply if good cause for verification is shown.

(19 U.S.C. 1677m)



SEC. 783. ANTI-DUMPING PETITIONS BY THIRD COUNTRIES.

(a) FILING OF PETITION. - The government of a WTO member may 
file  with  the  Trade  Representative  a  petition  requesting  that  an 
investigation be conducted to determine if -

(1) imports from another country are being sold in the United States at 
less than fair value, and

(2) an industry in the petitioning country is materially injured by reason 
of those imports.

(b) INITIATION. - The Trade Representative, after consultation with the 
administering authority and the Commission and obtaining the approval 
of  the WTO Council  for Trade in Goods,  shall  determine whether to 
initiate an investigation described in subsection (a).

(c) DETERMINATIONS. - Upon initiation of an investigation under this 
Section,  the  Trade  Representative  shall  request  the  following 
determinations  be  made  according  to  substantive  and  procedural 
requirements specified by the Trade Representative, notwithstanding any 
other provision of this title:

(1) The administering authority shall determine whether imports into the 
United States of the subject merchandise are being sold at less than fair 
value.



(2)  The  Commission  shall  determine  whether  an  industry  in  the 
petitioning  country  is  materially  injured  by  reason  of  imports  of  the 
subject merchandise into the United States.

(d) PUBLIC COMMENT. - An opportunity for public comment shall be 
provided, as appropriate -

(1) by the Trade Representative, in making the determination required by 
subsection (b), and

(2) by the administering authority and the Commission, in making the 
determination required by subsection (c).

(e) ISSUANCE OF ORDER. - If the administering authority makes an 
affirmative determination under paragraph (1) of subsection (c), and the 
Commission makes an affirmative determination under paragraph (2) of 
subsection (c), the administering authority shall issue an anti-dumping 
duty order in accordance with Section 736 and take such other actions as 
are required by Section 736.

(f) REVIEWS OF DETERMINATIONS. - For purposes of review under 
Section 516A or review under Section 751, if an order is issued under 
subsection (d),  the final determinations of the administering authority 
and  the  Commission  under  this  Section  shall  be  treated  as  final 
determinations made under Section 735.

(g)  ACCESS  TO  INFORMATION.  -  Section  777  shall  apply  to 
investigations under this Section, to the extent specified by the Trade 



Representative, after consultation with the administering authority and 
the Commission.

(19 U.S.C. 1677n)

Judicial Review in Countervailing

Duty and Anti-Dumping Proceedings

SEC. 516 A JUDICIAL REVIEW IN COUNTERVAILING DUTY AND 
ANTI-DUMPING DUTY PROCEEDINGS.

(a) REVIEW OF DETERMINATION. -

(1)  REVIEW OF CERTAIN DETERMINATIONS.  -  Within  30  days 
after the date of publication in the Federal Register of -

(A)  a  determination  by  the  administering  authority,  under  702(c)  or 
732(c) of this Act, not to initiate an investigation,

(B) a determination by the Commission, under Section 751(b) of this 
Act, not to review a determination based upon changed circumstances,



(C) a negative determination by the Commission, under Section 703(a) 
or  733(a) of  this  Act,  as to whether there is  reasonable indication or 
material injury, threat of material injury, or material retardation, or

(D)  a  final  determination  by  the  administering  authority  or  the 
Commission under Section 751(c)(3), an interested part who is a party to 
the  proceeding  in  connection  with  which  the  matter  arises  may 
commence an action in the United States Court of International Trade by 
filing concurrently a summons and complaint, each with the content and 
in  the  form,  manner,  and style  prescribed by the  rules  of  that  court, 
contesting  any  factual  findings  or  legal  conclusions  upon  which  the 
determination is based.

(2) REVIEW OF DETERMINATIONS ON RECORD. -

(A) IN GENERAL. - Within thirty days after -

(i) the date of publication in the Federal Register of -

(I) notice of any determination described in clause (ii), (iii), (iv), (v), or 
(viii) of subparagraph (B)9

(II)  an  anti-dumping  or  countervailing  duty  order  based  upon  any 
determination described in clause (i) of subparagraph (B), or

(III)  notice  of  the  implementation  of  any  determination  described  in 
clause (vii) of subparagraph (B), or



(ii) the date of mailing of a determination described in clause (vi) of 
subparagraph (B),

an interested party who is a party to the proceeding in connection with 
which the matter arises may commence an action in the United States 
Court of International Trade by filing a summons, and within thirty days 
thereafter a complaint, each with the content and in the form, manner, 
and style prescribed by the rules of that court,  contesting any factual 
findings or legal conclusions upon which the determination is based.

(B) REVIEWABLE DETERMINATIONS. - The determinations which 
may be contested under subparagraph (A) are as follows:

(i) Final affirmative determinations by the administering authority and 
by the Commission under Section 705 or 735 of this Act, including any 
negative part of such a determination (other than a part referred to in 
clause (ii)).

(ii) A final negative determination by the administering authority or the 
Commission  under  Section  705  or  735  of  this  Act,  including,  at  the 
option of  the  appellant,  any part  of  a  final  affirmative  determination 
which specifically excludes any company or product.

(iii) A final determination, other than a determination reviewable under 
paragraph (1), by the administering authority or the Commission under 
Section 751 of this Act.



(iv) A determination by the administering authority, under Section 704 or 
734 of this Act,  to suspend an anti-dumping duty or a countervailing 
duty investigation,  including any final  determination resulting from a 
continued investigation which changes the size of the dumping margin 
or net countervailable subsidy calculated, or the reasoning underlying 
such calculations, at the time the suspension agreement was concluded.

(v) An injurious effect determination by the Commission under Section 
704(h) or 734(h) of this Act.

(vi)  A determination  by  the  administering  authority  as  to  whether  a 
particular type of merchandise is within the class or kind of merchandise 
described  in  an  existing  finding  of  dumping  or  anti-dumping  or 
countervailing duty order.

(vii) A determination by the administering authority or the Commission 
under Section 129 of the Uruguay Round Agreements Act concerning a 
determination under title VII of the Tariff Act of 1930.

(viii) A determination by the Commission under Section 753(a)(1).

(3)  EXCEPTION.  -  Notwithstanding  the  limitation  imposed  by 
paragraph  (2)(A)(i)(II)  of  this  subsection,  a  final  affirmative 
determination by the administering authority under Section 705 or 735 
of this Act may be contested by commencing an action, in accordance 
with the provisions of paragraph (2)(A), within thirty days after the date 
of publication in the Federal Register of a final negative determination 
by the Commission under Section 705 or 735 of this Act.



(4) PROCEDURES AND FEES. - The procedures and fees set forth in 
Chapter 169 of Title 28, United States Code, apply to an action under 
this Section.

(5) TIME LIMITS IN CASES INVOLVING MERCHANDISE FROM 
FREE  TRADE  AREA  COUNTRIES.  -  Notwithstanding  any  other 
provision of this subsection, in the case of a determination to which the 
provisions of subsection (g) apply, an action under this subsection may 
not be commenced, and the time-limits for commencing an action under 
this  subsection  shall  not  begin  to  run,  until  the  day  specified  in 
whichever of the following subparagraphs applies:

(A) For a determination described in paragraph (l)(B) or clause (i), (ii) or 
(iii) of paragraph (2)(B), the 31st day after the date on which notice of 
the determination is published in the Federal Register.

(B) For a determination described in clause (vi) of paragraph (2)(B), the 
31st day after the date on which the government of the relevant FTA 
country receives notice of the determination.

(C) For a determination with respect to which binational panel review 
has commenced in accordance with subsection (g)(8), the day after the 
date as of which -

(i)  the  binational  panel  has  dismissed  binational  panel  review of  the 
determination for lack of jurisdiction, and



(ii)  any  interested  party  seeking  review  of  the  determination  under 
paragraph (1), (2), or (3) of this subsection has provided timely notice 
under subsection (g)(3)(B).

If  such an interested party files a summons and complaint under this 
subsection after dismissal by the binational panel, and if a request for an 
extraordinary challenge committee is made with respect to the decision 
by the binational panel to dismiss -

(I)  judicial  review  under  this  subsection  shall  be  stayed  during 
consideration by the committee of the request, and

(II)  the  United  States  Court  of  International  Trade  shall  dismiss  the 
action if the committee vacates or remands the binational panel decision 
to dismiss.

(D) For a determination for which review by the United States Court of 
International Trade is provided for

(i) under subsection (g)(12)(B), the day after the date of publication in 
the Federal Register of notice that Article 1904 of the NAFTA has been 
suspended, or

(ii)  under subsection (g)(12)(D),  the day after  the date that  notice of 
settlement is published in the Federal Register.



(E) For a determination described in clause (vii) of paragraph (2)(B), the 
31st day after the date on which notice of the implementation of the 
determination is published in the Federal Register.

(b) STANDARDS OF REVIEW. -

(1)  REMEDY.  -  The  court  shall  hold  unlawful  any  determination, 
finding, or conclusion found -

(A)  in  an  action  brought  under  subparagraph  (A),  (B),  or  (C)  of 
subsection (a)(l), to be arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law, or

(B) (i) in an action brought under paragraph (2) of subsection (a), to be 
unsupported by substantial evidence on the record, or otherwise not in 
accordance with law, or

(ii)10 in an action brought under paragraph (1)(D) of subsection (a), to 
be  arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise  not  in 
accordance with law.

(2) RECORD FOR REVIEW. -

(A) IN GENERAL. - For the purposes of this subsection, the record, 
unless otherwise stipulated by the parties, shall consist of-



(i) a copy of all information presented to or obtained by the Secretary, 
the administering authority, or the Commission during the course of the 
administrative  proceeding,  including  all  governmental  memoranda 
pertaining to the case and the record of ex parte meetings required to be 
kept by Section 777(a)(3); and

(ii) a copy of the determination, all transcripts or records of conferences 
or hearings, and all notices published in the Federal Register.

(B)  CONFIDENTIAL  OR  PRIVILEGED  MATERIAL.  -  The 
confidential or privileged status accorded to any documents, comments, 
or  information  shall  be  preserved  in  any  action  under  this  Section. 
Notwithstanding  the  preceding  sentence,  the  court  may  examine,  in 
camera, the confidential or privileged material, and may disclose such 
material under such terms and conditions as it may order.

(3)  EFFECT  OF  DECISIONS  BY  NAFTA OR  UNITED  STATES-
CANADA BINATIONAL  PANELS.  -  In  making  a  decision  in  any 
action brought under subsection (a), a court of the United States is not 
bound  by,  but  may  take  into  consideration,  a  final  decision  of  a 
binational  panel  or  extraordinary  challenge  committee  convened 
pursuant to Article 1904 of the NAFTA or of the Agreement.

(c) LIQUIDATION OF ENTRIES. -

(1) LIQUIDATION IN ACCORDANCE WITH DETERMINATION. - 
Unless such liquidation is enjoined by the court under paragraph (2) of 
this  subsection,  entries  of  merchandise of  the character  covered by a 
determination  of  the  Secretary,  the  administering  authority,  or  the 
Commission  contested  under  subsection  (a)  shall  be  liquidated  in 



accordance with the determination of the Secretary, the administering 
authority, or the Commission, if  they are entered, or withdrawn from 
warehouse, for consumption on or before the date of publication in the 
Federal  Register  by the Secretary or the administering authority of  a 
notice of a decision of the United States Court of International Trade, or 
of  the United States Court  of  Appeals for  the Federal  Circuit,  not  in 
harmony with  that  determination.  Such  notice  of  a  decision  shall  be 
published within ten days from the date  of  the issuance of  the court 
decision.

(2) INJUNCTIVE RELIEF. - In the case of a determination described in 
paragraph  (2)  of  subsection  (a)  by  the  Secretary,  the  administering 
authority, or the Commission, the United States Court of International 
Trade may enjoin the liquidation of some or all entries of merchandise 
covered by a determination of the Secretary, the administering authority, 
or the Commission, upon a request by an interested party for such relief 
and a proper showing that the requested relief should be granted under 
the circumstances.

(3) REMAND FOR FINAL DISPOSITION. - If the final disposition of 
an  action  brought  under  this  Section  is  not  in  harmony  with  the 
published determination of the Secretary, the administering authority or 
the  Commission,  the  matter  shall  be  remanded  to  the  secretary,  the 
administering  authority,  or  the  Commission,  an  appropriate,  for 
disposition consistent with the final disposition of the court.

(d)  STANDING.  -  Any  interested  party  who  was  a  party  to  the 
proceeding under Section 303 of this Act or title VII of this Act shall 
have the right to appear and be heard as a party in interest before the 
United States Court of International Trade. The party filing the action 
shall notify all such interested parties of the filing of an action under this 
Section, in the form, manner, style, and within the time prescribed by 
rules of the court.



(e) LIQUIDATION IN ACCORDANCE WITH FINAL DECISION. - If 
the cause of action is sustained in whole or in part by a decision of the 
United States Court of International Trade or of the United States Court 
of Appeals for the Federal Circuit -

(1)  entries  of  merchandise of  the character  covered by the published 
determination  of  the  Secretary,  the  administering  authority,  or  the 
Commission,  which  is  entered,  or  withdrawn  from  warehouse,  for 
consumption after the date of publication in the Federal Register by the 
Secretary or the administering authority of a notice of the court decision, 
and

(2) entries, the liquidation of which was enjoined under subsection (c)
(2), shall be liquidated in accordance with the final court decision in the 
action. Such notice of the court decision shall be published within ten 
days from the date of the issuance of the court decision.

(f) DEFINITIONS. - For purposes of this Section -

(1)  ADMINISTERING  AUTHORITY.  -  The  term  "administering 
authority" means the administering authority described in Section 771(1) 
of this Act.

(2) COMMISSION. - The term "Commission" means the United States 
International Trade Commission.



(3)  INTERESTED PARTY. -  The  term "interested  party"  means  any 
person described in Section 771(9) of this Act.

(4)  SECRETARY. -  The term "Secretary" means the Secretary of the 
Treasury.

(5) AGREEMENT. - The term "Agreement" means the United States-
Canada Free-Trade Agreement.

(6)  UNITED  STATES  SECRETARY.  -The  term  "United  States 
Secretary" means -

(A) the secretary for the United States Section referred to in Article 1908 
of the NAFTA, and

(B) the secretary of the United States Section provided for in Article 
1909 of the Agreement.

(7)  RELEVANT  FTA  SECRETARY.  -  The  term  "relevant  FTA 
Secretary" means the Secretary -

(A) referred to in Article 1908 of the NAFTA, or

(B) provided for in paragraph 5 of Article 1909 of the Agreement, of the 
relevant FTA country.



(8) NAFTA. - The term "NAFTA" means the North American Free Trade 
Agreement.

(9) RELEVANT FTA COUNTRY. - The term "relevant FTA country" 
means  the  free  trade  area  country  to  which  an  anti-dumping  or 
countervailing duty proceeding pertains.

(10)  FREE TRADE AREA COUNTRY. -  The  term "free  trade  area 
country" means the following -

(A) Canada for such time as the NAFTA is in force with respect to, and 
the United States applies the NAFTA to, Canada.

(B) Mexico for such time as the NAFTA is in force with respect to, and 
the United States applies the NAFTA to, Mexico.

(C) Canada for such time as -

(i) it is not a free trade area country under subparagraph (A); and

(ii)  the Agreement  is  in  force  with respect  to,  and the United  States 
applies the Agreement to, Canada.

(g) REVIEW OF COUNTERVAILING DUTY AND ANTI-DUMPING 
DUTY  DETERMINATIONS  INVOLVING  FREE  TRADE  AREA 
COUNTRY MERCHANDISE. -



(1)  DEFINITION  OF  DETERMINATION.  -  For  purposes  of  this 
subsection, the term "determination" means a determination described in 
-

(A) paragraph (1)(B) of subsection (a), or

(B) clause (i), (ii), (iii), or (vi) or paragraph (2)(B) of subsection (a), if 
made in connection with a proceeding regarding a class or kind of free 
trade  area  country  merchandise,  as  determined  by  the  administering 
authority.

(2) EXCLUSIVE REVIEW OF DETERMINATION BY BINATIONAL 
PANELS. - If binational panel review of a determination is requested 
pursuant  to  Article  1904  of  the  NAFTA or  of  the  Agreement,  then, 
except as provided in paragraphs (3) and (4) -

(A) the determination is not reviewable under subsection (a), and

(B) no court of the United States has power or jurisdiction to review the 
determination on any question of law or fact by an action in the nature of 
mandamus or otherwise.

(3) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW. -



(A) IN GENERAL. - A determination is reviewable under Subsection (a) 
if the determination sought to be reviewed is -

(i) a determination as to which neither the United States nor the relevant 
FTA country requested review by a binational panel pursuant to Article 
1904 of the NAFTA or of the Agreement

(ii) a revised determination issued as a direct result of judicial review, 
commenced pursuant to subsection (a), if neither the United States nor 
the relevant FTA country requested review of the original determination,

(iii) a determination issued as a direct result of judicial review that was 
commenced pursuant to subsection (a) prior to the entry into force of the 
NAFTA or of the Agreement,

(iv)  a  determination  which  a  binational  panel  has  determined  is  not 
reviewable by the binational panel,

(v) a determination as to which binational panel review has terminated 
pursuant to paragraph 12 of Article 1905 of the NAFTA, or

(vi)  a  determination  as  to  which  extraordinary  challenge  committee 
review has terminated pursuant to paragraph 12 of Article 1905 of the 
NAFTA.

(B) SPECIAL RULE. - A determination described in subparagraph (A)
(i) or (iv) is reviewable under subsection (a) only if the party seeking to 



commence review has provided timely notice of its intent to commence 
such review to -

(i) the United States Secretary and the relevant FTA Secretary;

(ii)  all  interested  parties  who  were  parties  to  the  proceeding  in 
connection with which the matter arises;

(iii) the administering authority or the Commission, as appropriate.

Such notice is timely provided if the notice is delivered no later than the 
date that is 20 days after the date described in subparagraph (A) or (B) 
of subsection (a)(5) that is applicable to such determination, except that, 
if  the time for requesting binational panel review is suspended under 
paragraph (8)(A)(ii) of this subsection, any unexpired time for providing 
notice of intent to commence judicial review shall, during the pendency 
of any such suspension, also be suspended. Such notice shall contain 
such  information,  and  be  in  such  form,  manner,  and  style,  as  the 
administering  authority,  in  consultation  with  the  Commission,  shall 
prescribe by regulations.

(4)  EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW 
FOR CONSTITUTIONAL ISSUES. -

(A)  CONSTITUTIONALITY  OF  BINATIONAL  PANEL  REVIEW 
SYSTEM. - An action for declaratory judgment or injunctive relief, or 
both, regarding a determination on the grounds that any provision of, or 
amendment  made  by,  the  North  American  Free  Trade  Agreement 



Implementation  Act  implementing  the  binational  dispute  settlement 
system under Chapter 19 of the NAFTA, or the United States-Canada 
Free-Trade Implementation Agreement11 Act of 1988 implementing the 
binational  panel  dispute  settlement  system  under  Chapter  19  of  the 
Agreement, violates the Constitution may be brought only in the United 
States Court of Appeals for the District of Columbia Circuit, which shall 
have jurisdiction of such action.

(B)  OTHER  CONSTITUTIONAL  REVIEW.  -  Review  is  available 
under subsection (a) with respect to a determination solely concerning a 
constitutional  issue  (other  than  an  issue  to  which  subparagraph  (A) 
applies) arising under any law of the United States as enacted or applied. 
An action for  review under  this  subparagraph shall  be  assigned to  a 
three-judge panel of the United States Court of International Trade.

(C)  COMMENCEMENT  OF  REVIEW.  -  Notwithstanding  the  time 
limits in subsection (a), within 30 days after the date of publication in 
the  Federal  Register  of  notice  that  binational  panel  review has  been 
completed,  an  interested  party  who  is  a  party  to  the  proceeding  in 
connection with which the matter arises may commence an action under 
subparagraph (A) or (B) by filing an action in accordance with the rules 
of the court.

(D)  TRANSFER  OF  ACTIONS  TO  APPROPRIATE  COURT.  - 
Whenever an action is filed in a court under subparagraph (A) or (B) and 
that court finds that the action should have been filed in the other court, 
the court in which the action was filed shall transfer the action to the 
other court and the action shall proceed as if it had been filed in the court 
to which it is transferred on the date upon which it was actually filed in 
the court from which it is transferred.



(E)  FRIVOLOUS  CLAIMS.  -  Frivolous  claims  brought  under 
subparagraph  (A)  or  (B)  are  subject  to  dismissal  and  sanctions  as 
provided under Section 1927 of Title 28, United States Code, and the 
Federal Rules of Civil Procedure.

(F) SECURITY. -

(i)  SUBPARAGRAPH (A) ACTIONS. - The security requirements of 
Rule 65(c) of the Federal Rules of Civil procedure apply with respect to 
actions commenced under subparagraph (A).

(ii) SUBPARAGRAPH (B) ACTIONS. - No claim shall be heard, and 
no temporary  restraining order  or  temporary  or  permanent  injunction 
shall  be issued,  under an action commenced under subparagraph (B), 
unless the party seeking review first files an undertaking with adequate 
security in an amount to be fixed by the court sufficient to recompense 
parties  affected  for  any  loss,  expense,  or  damage  caused  by  the 
improvident or erroneous issuance of such order or injunction. If a court 
upholds the constitutionality of  the determination in question in such 
action, the court shall award to a prevailing party fees and expenses, in 
addition to any costs incurred by that party unless the court finds that the 
position  of  the  other  party  was  substantially  justified  or  that  special 
circumstances make an award unjust.

(G) PANEL RECORD. - The record of proceedings before the binational 
panel shall not be considered part of the record for review pursuant to 
subparagraph (A) or (B).

(H) APPEAL TO SUPREME COURT OF COURT ORDERS ISSUED 
IN  SUBPARAGRAPH  (A)  ACTIONS.  -  Notwithstanding  any  other 



provision  of  law,  any  final  judgment  of  the  United  States  Court  of 
Appeals for the District of Columbia Circuit which is issued pursuant to 
an action brought under subparagraph (A) shall be reviewable by appeal 
directly to the Supreme Court  of  the United States.  Any such appeal 
shall be taken by a notice of appeal filed within 10 days after such order 
is entered; and the jurisdictional statement shall be filed within 30 days 
after such order is entered. No stay of an order issued pursuant to an 
action brought under subparagraph (A) may be issued by a single Justice 
of the Supreme Court.

(5) LIQUIDATION OF ENTRIES. -

(A)  APPLICATION.  -  In  the  case  of  a  determination  for  which 
binational  panel  review is  requested  pursuant  to  Article  1904  of  the 
NAFTA or of the Agreement, the rules provided in this paragraph shall 
apply, notwithstanding the provisions of subsection (c).

(B)  GENERAL RULE.  -  In  the  case  of  a  determination  for  which 
binational  panel  review is  requested  pursuant  to  Article  1904  of  the 
NAFTA or of the Agreement, entries of merchandise covered by such 
determination shall be liquidated in accordance with the determination 
of the administering authority or the Commission, if they are entered, or 
withdrawn from warehouse, for consumption on or before the date of 
publication  in  the  Federal  Register  by  the  administering  authority  of 
notice of a final decision of a binational panel, or of an extraordinary 
challenge  committee,  not  in  harmony  with  that  determination.  Such 
notice of a decision shall be published within 10 days of the date of the 
issuance of the panel or committee decision.

(C) SUSPENSION OF LIQUIDATION. -



(i)  IN GENERAL.  -  Notwithstanding the  provisions  of  subparagraph 
(B), in the case of a determination described in clause (iii) or (vi) of 
subsection  (a)(2)(B)  for  which  binational  panel  review  is  requested 
pursuant  to  Article  1904  of  the  NAFTA or  of  the  Agreement,  the 
administering authority, upon request of an interested party who was a 
party to the proceeding in connection with which the matter arises and 
who  is  a  participant  in  the  binational  panel  review,  shall  order  the 
continued  suspension  of  liquidation  of  those  entries  of  merchandise 
covered by the determination that are involved in the review pending the 
final disposition of the review.

(ii) NOTICE. - At the same time as the interested party makes its request 
to the administering authority under clause (i), that party shall serve a 
copy of  its  request  on the  United  States  Secretary,  the  relevant  FTA 
Secretary, and all interested parties who were parties to the proceeding in 
connection with which the matter arises.

(iii)  APPLICATION  OF  SUSPENSION.  -  If  the  interested  party 
requesting  continued  suspension  of  liquidation  under  clause  (i)  is  a 
foreign manufacturer, producer, or exporter, or a United States importer, 
the continued suspension of liquidation shall  apply only to entries of 
merchandise  manufactured,  produced,  exported,  or  imported  by  that 
particular manufacturer, producer, exporter, or importer. If the interested 
party requesting the continued suspension of liquidation under clause (i) 
is an interested party described in subparagraph (C), (D), (E) or (F) of 
Section 771(9), the continued suspension of liquidation shall apply only 
to entries which could be affected by a decision of the binational panel 
convened under Chapter 19 of the NAFTA or of the Agreement.

(iv)  JUDICIAL  REVIEW.  -  Any  action  taken  by  the  administering 
authority or the United States Customs Service under this subparagraph 
shall not be subject to judicial review, and no court of the United States 



shall have power or jurisdiction to review such action on any question of 
law or fact by an action in the nature of mandamus or otherwise.

(6) INJUNCTIVE RELIEF. - Except for cases under paragraph (4)(B), in 
the  case  of  a  determination  for  which  binational  panel  review  is 
requested pursuant to Article 1904 of the NAFTA or of the Agreement, 
the provisions of subsection (c)(2) shall not apply.

(7)  IMPLEMENTATION  OF  INTERNATIONAL  OBLIGATIONS 
UNDER ARTICLE 1904 OF THE NAFTA OR THE AGREEMENT. -

(A) ACTION UPON REMAND. -  If  a determination is  referred to a 
binational panel or extraordinary challenge committee under the NAFTA 
or  the  Agreement  and  the  panel  or  committee  makes  a  decision 
remanding  the  determination  to  the  administering  authority  or  the 
Commission,  the  administering  authority  or  the  Commission  shall, 
within the period specified by the panel or committee, take action not 
inconsistent  with the decision of  the panel  or  committee.  Any action 
taken  by  the  administering  authority  or  the  Commission  under  this 
paragraph shall  not be subject to judicial review, and no court of the 
United States shall have power or jurisdiction to review such action on 
any question of law or fact by an action in the nature of mandamus or 
otherwise.

(B)  APPLICATION  IF  SUBPARAGRAPH  (A)  HELD 
UNCONSTITUTIONAL.  -  In  the  event  that  the  provisions  of 
subparagraph  (A)  are  held  unconstitutional  under  the  provisions  of 
subparagraphs  (A)  and  (H)  of  paragraph  (4),  the  provisions  of  this 
paragraph shall take effect. In such event, the President is authorised on 
behalf  of  the  United  States  to  accept,  as  a  whole,  the  decision  of  a 
binational  panel  or  extraordinary  challenge  committee  remanding  the 
determination to the administering authority or the Commission within 



the period specified by the panel or committee. Upon acceptance by the 
President  of  such  a  decision,  the  administering  authority  or  the 
Commission  shall,  within  the  period  specified  by  the  panel  or 
committee, take action not inconsistent with such decision. Any action 
taken by the President, the administering authority, or the Commission 
under this subparagraph shall not be subject to judicial review, and no 
court of the United States shall have power or jurisdiction to review such 
action  on  any  question  of  law or  fact  by  an  action  in  the  nature  of 
mandamus or otherwise.

(8) REQUESTS FOR BINATIONAL PANEL REVIEW. -

(A) INTERESTED PARTY REQUESTS FOR BINATIONAL PANEL 
REVIEW. -

(i)  GENERAL RULE.  -  An interested  party  who was  a  party  to  the 
proceeding in  which a  determination is  made may request  binational 
panel review of such determination by filing a request with the United 
States Secretary by no later than the date that is 30 days after the date 
described in subparagraph (A), (B), or (E) of subsection (a)(5) that is 
applicable to such determination. Receipt of such request by the United 
States Secretary shall  be deemed to be a request for binational panel 
review within the meaning of Article 1904(4) of the NAFTA or of the 
Agreement. Such request shall contain such information and be in such 
form, manner, and style as the administering authority, in consultation 
with the Commission, shall prescribe by regulations.

(ii)  SUSPENSION OF TIME TO REQUEST BINATIONAL PANEL 
REVIEW UNDER THE NAFTA. - Notwithstanding clause (i), the time 
for  requesting binational  panel  review shall  be  suspended during the 
pendency of any stay of binational panel review that is issued pursuant 
to paragraph 11(a) of Article 1905 of the NAFTA.



(B) SERVICE OF REQUEST FOR BINATIONAL PANEL REVIEW. -

(i) SERVICE BY INTERESTED PARTY. - If a request for binational 
panel  review of  a  determination is  filed under  subparagraph (A),  the 
party making the request shall serve a copy, by mail or personal service, 
on  any  other  interested  party  who  was  a  party  to  the  proceeding  in 
connection  with  which  the  matter  arises,  and  on  the  administering 
authority or the Commission, as appropriate.

(ii) SERVICE BY UNITED STATES SECRETARY. - If an interested 
party  to  the  proceeding  requests  binational  panel  review  of  a 
determination by filing a request with the relevant FTA Secretary, the 
United States Secretary shall serve a copy of the request by mail on any 
other interested party who was a party to the proceeding in connection 
with which the matter arises, and on the administering authority or the 
Commission, as appropriate.

(C)  LIMITATION  ON  REQUEST  FOR  BINATIONAL  PANEL 
REVIEW. - Absent a request by an interested party under subparagraph 
(A),  the  United  States  may not  request  binational  panel  review of  a 
determination under Article 1904 of the NAFTA or the Agreement.

(9) REPRESENTATION IN PANEL PROCEEDINGS. - In the case of 
binational panel proceedings convened under Chapter 19 of the NAFTA 
or of the Agreement, the administering authority and the Commission 
shall  be  represented  by  attorneys  who  are  employees  of  the 
administering  authority  or  the  Commission,  respectively.  Interested 
parties who were parties to the proceeding in connection with which the 
matter arises shall have the right to appear and be represented by counsel 
before the binational panel.



(10) NOTIFICATION OF CLASS OR KIND RULINGS. - In the case of 
a determination which is described in paragraph (2)(B)(vi) of subsection 
(a)  and  which  is  subject  to  the  provisions  of  paragraph  (2),  the 
administering authority, upon request, shall inform any interested person 
of  the  date  on  which  the  Government  of  the  relevant  FTA country 
received notice of the determination under paragraph 4 of Article 1904 
of the NAFTA or the Agreement.

(11)  SUSPENSION  AND  TERMINATION  OF  SUSPENSION  OF 
ARTICLE 1904 OF THE NAFTA. -

(A)  SUSPENSION  OF  ARTICLE  1904.  -  If  a  special  committee 
established  under  Article  1905  of  the  NAFTA issues  an  affirmative 
finding,  the  Trade Representative may, in  accordance with  paragraph 
8(a) or 9, as appropriate, of Article 1905 of the NAFTA, suspend the 
operation of Article 1904 of the NAFTA.

(B)  TERMINATION  OF  SUSPENSION  OF  ARTICLE  1904.  -  If  a 
special committee is reconvened and makes an affirmative determination 
described  in  paragraph  10(b)  of  Article  1905  of  the  NAFTA,  any 
suspension  of  the  operation  of  Article  1904  of  the  NAFTA  shall 
terminate.

(12) JUDICIAL REVIEW UPON TERMINATION OF BINATIONAL 
PANEL OR COMMITTEE REVIEW UNDER THE NAFTA. -

(A)  NOTICE  OF  SUSPENSION  OR  TERMINATION  OF 
SUSPENSION OF ARTICLE 1904. -



(i) Upon notification by the Trade Representative or the Government of 
a country described in subsection (f)(10)(A) or (B) that the operation of 
Article  1904 of  the  NAFTA has  been  suspended  in  accordance  with 
paragraph 8(a) or 9 of Article 1905 of the NAFTA, the United States 
Secretary shall publish in the Federal Register a notice of suspension of 
Article 1904 of the NAFTA.

(ii) Upon notification by the Trade Representative or the Government of 
a country described in subsection (f)(10)(A) or (B) that the suspension of 
the operation of Article 1904 of the NAFTA is terminated in accordance 
with  paragraph 10 of  Article  1905 of  the NAFTA, the United States 
Secretary shall publish in the Federal Register a notice of termination of 
suspension of Article 1904 of the NAFTA.

(B)  TRANSFER  OF  FINAL  DETERMINATIONS  FOR  JUDICIAL 
REVIEW UPON SUSPENSION OF ARTICLE 1904. - If the operation 
of  Article  1904  of  the  NAFTA  is  suspended  in  accordance  with 
paragraph 8(a) or 9 of Article 1905 of the NAFTA -

(i) upon the request of an authorized person described in subparagraph 
(C),  any  final  determination that  is  the  subject  of  a  binational  panel 
review  or  an  extraordinary  challenge  committee  review  shall  be 
transferred  to  the  United  States  Court  of  International  Trade  (in 
accordance with rules issued by the Court) for review under subsection 
(a); or

(ii) in a case in which -



(I) a binational panel review was completed fewer than 30 days before 
the suspension, and

(II) extraordinary challenge committee review has not been requested,

upon the request of an authorized person described in subparagraph (C) 
which is  made within 60 days after  the completion of  the binational 
panel  review,  the  final  determination  that  was  the  subject  of  the 
binational panel review shall be transferred to the United States Court of 
International Trade (in accordance with rules issued by the Court) for 
review under subsection (a).

(C) PERSONS AUTHORISED TO REQUEST TRANSFER OF FINAL 
DETERMINATIONS FOR JUDICIAL REVIEW. - A request that a final 
determination be transferred to the Court of International Trade under 
subparagraph (B) may be made by -

(i) if the United States made an allegation under paragraph 1 of Article 
1905 of the NAFTA and the operation of Article 1904 of the NAFTA 
was suspended pursuant to paragraph 8(a) of Article 1905 of the NAFTA 
-

(I) the government of the relevant country described in subsection (f)
(10)(A) or (B),

(II) an interested party that was a party to the panel or committee review, 
or



(III) an interested party that was a party to the proceeding in connection 
with which panel review was requested, but only if the time period for 
filing notices of appearance in the panel review has not expired, or

(ii)  if  a  country  described  in  subsection  (f)(10)(A)  or  (B)  made  an 
allegation under  paragraph 1  of  Article  1905 of  the  NAFTA and the 
operation  of  Article  1904 of  the  NAFTA was  suspended  pursuant  to 
paragraph 9 of Article 1905 of the NAFTA -

(I) the government of that country,

(II) an interested party that is a person of that country and that was a 
party to the panel or committee review, or

(III) an interested party that is a person of that country and that was a 
party  to  the  proceeding  in  connection  with  which  panel  review was 
requested, but only if the time period for filing notices of appearance in 
the panel review has not expired.

(D) (i) TRANSFER FOR JUDICIAL REVIEW UPON SETTLEMENT. 
- If the Trade Representative achieves a settlement with the government 
of  a  country  described  in  subsection  (f)(10)(A)  or  (B)  pursuant  to 
paragraph 7  of  Article  1905 of  the  NAFTA, and referral  for  judicial 
review is among the terms of such settlement, any final determination 
that  is  the  subject  of  a  binational  panel  review  or  an  extraordinary 
challenge committee review shall,  upon a request described in clause 
(ii), be transferred to the United States Court of International Trade (in 
accordance with rules issued by the Court) for review under subsection 
(a).



(ii) A request referred to in clause (i) is a request made by -

(I) the country referred to in clause (i),

(II) an interested party that was a party to the panel or committee review, 
or

(III) an interested party that was a party to the proceeding in connection 
with which panel review was requested, but only if the time for filing 
notices of appearance in the panel review has not expired.

Administrative Action Following WTO Panel Reports.

SEC. 129. ADMINISTRATIVE ACTION FOLLOWING WTO PANEL 
REPORTS.

(a)  ACTION  BY  UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION. -



(1)  ADVISORY REPORT. - If  a dispute settlement panel  finds in an 
interim report under Article 15 of the Dispute Settlement Understanding, 
or  the  Appellate  Body  finds  in  a  report  under  Article  17  of  that 
Understanding, that an action by the International Trade Commission in 
connection with a particular proceeding is not in conformity with the 
obligations of the United States under the Anti-dumping Agreement, the 
Safeguards  Agreement,  or  the  Agreement  on  Subsidies  and 
Countervailing  Measures,  the  Trade  Representative  may  request  the 
Commission  to  issue  an  advisory  report  on  whether  Title  VII  of  the 
Tariff Act of 1930 or Title II of the Trade Act of 1974, as the case may 
be,  permits  the  Commission  to  take  steps  in  connection  with  the 
particular proceeding that would render its action not inconsistent with 
the  findings  of  the  panel  or  the  Appellate  Body  concerning  those 
obligations.  The  Trade  Representative  shall  notify  the  congressional 
committees of such request.

(2) TIME-LIMITS FOR REPORT. - The Commission shall transmit its 
report under paragraph (1) to the Trade Representative:

(A) in the case of an interim report described in paragraph (1), within 30 
calendar days after the Trade Representative requests the report; and

(B) in the case of a report of the Appellate Body within 21 calendar days 
after the Trade Representative requests the report.

(3)  CONSULTATIONS  ON  REQUEST  FOR  COMMISSION 
DETERMINATION.  -  If  a  majority  of  the  Commissioners  issues  an 
affirmative report under paragraph (1),  the Trade Representative shall 
consult with the congressional committees concerning the matter.



(4)  COMMISSION  DETERMINATION.  -  Notwithstanding  any 
provision of the Tariff Act of 1930 or Title II of the Trade Act of 1974, if 
a  majority  of  the  Commissioners  issues  an  affirmative  report  under 
paragraph (1), the Commission, upon the written request of the Trade 
Representative,  shall  issue  a  determination  in  connection  with  the 
particular  proceeding  that  would  render  the  Commission's  action 
described in paragraph (1) not inconsistent with the findings of the panel 
or  Appellate Body. The Commission shall  issue its  determination not 
later than 120 days after the request from the Trade Representative is 
made.

(5)  CONSULTATIONS ON IMPLEMENTATION OF COMMISSION 
DETERMINATION. - The Trade Representative shall consult with the 
congressional committees before the Commission's determination under 
paragraph (4) is implemented.

(6)  REVOCATION OF ORDER. -  If,  by virtue of  the Commission's 
determination under paragraph (4),  an anti-dumping or countervailing 
duty order with respect to some or all of the imports that are subject to 
the action of the Commission described in paragraph (1) is no longer 
supported by an affirmative Commission determination under Title VII 
of the Tariff Act of 1930 or this subsection, the Trade Representative 
may,  after  consulting  with  the  congressional  committees  under 
paragraph  (5),  direct  the  administering  authority  to  revoke  the  anti-
dumping or countervailing duty order in whole or in part.

(7) MODIFICATION OF ACTION UNDER TITLE II OF TRADE ACT 
OF 1974. - Section 204(b) of the Trade Act of 1974 (19 U.S.C. 2254(b)) 
is amended by adding at the end the following new paragraph:

"(3) Notwithstanding paragraph (1), the President may, after receipt of a 
Commission  determination  under  section  129(a)(4)  of  the  Uruguay 



Round Agreements Act and consulting with the Committee on Ways and 
Means of the House of Representatives and the Committee on Finance 
of the Senate, reduce, modify, or terminate action taken under Section 
203.".

(b) ACTION BY ADMINISTERING AUTHORITY. -

(1) CONSULTATIONS WITH ADMINISTERING AUTHORITY AND 
CONGRESSIONAL COMMITTEES.  -  Promptly  after  a  report  by  a 
dispute settlement panel or the Appellate Body is issued that contains 
findings that an action by the administering authority in a proceeding 
under Title VII of the Tariff Act of 1930 is not in conformity with the 
obligations of the United States under the Anti-dumping Agreement or 
the  Agreement  on  Subsidies  and  Countervailing  Measures,  the  Trade 
Representative  shall  consult  with  the  administering authority  and  the 
congressional committees on the matter.

(2)  DETERMINATION  BY  ADMINISTERING  AUTHORITY.  - 
Notwithstanding  any  provision  of  the  Tariff  Act  of  1930,  the 
administering authority shall, within 180 days after receipt of a written 
request  from  the  Trade  Representative,  issue  a  determination  in 
connection  with  the  particular  proceeding  that  would  render  the 
administering  authority's  action  described  in  paragraph  (1)  not 
inconsistent with the findings of the panel or the Appellate Body.

(3)  CONSULTATIONS BEFORE IMPLEMENTATION.  -  Before  the 
administering authority implements any determination under paragraph 
(2),  the  Trade  Representative  shall  consult  with  the  administering 
authority  and  the  congressional  committees  with  respect  to  such 
determination.



(4)  IMPLEMENTATION  OF  DETERMINATION.  -  The  Trade 
Representative  may, after  consulting  with  the  administering  authority 
and  the  congressional  committees  under  paragraph  (3),  direct  the 
administering  authority  to  implement,  in  whole  or  in  part,  the 
determination made under paragraph (2).

(c)  EFFECTS  OF  DETERMINATIONS;  NOTICE  OF 
IMPLEMENTATION. -

(1)  EFFECTS OF DETERMINATIONS. -  Determinations concerning 
Title  VII  of  the  Tariff  Act  of  1930  that  are  implemented  under  this 
section shall  apply with respect to unliquidated entries of  the subject 
merchandise (as defined in section 771 of that Act) that are entered, or 
withdrawn from warehouse, for consumption on or after:

(A) in the case of a determination by the Commission under subsection 
(a)(4),  the  date  on  which  the  Trade  Representative  directs  the 
administering  authority  under  subsection  (a)(6)  to  revoke  an  order 
pursuant to that determination, and

(B) in the case of a determination by the administering authority under 
subsection (b)(2), the date on which the Trade Representative directs the 
administering  authority  under  subsection  (b)(4)  to  implement  that 
determination.

(2) NOTICE OF IMPLEMENTATION. -



(A) The administering authority  shall  publish in  the Federal  Register 
notice  of  the  implementation  of  any  determination  made  under  this 
Section with respect to Title VII of the Tariff Act of 1930.

(B) The Trade Representative shall publish in the Federal Register notice 
of  the  implementation of  any  determination made  under  this  Section 
with respect to Title II of the Trade Act of 1974.

(d) OPPORTUNITY FOR COMMENT BY INTERESTED PARTIES. - 
Prior  to  issuing a  determination under  this  section,  the administering 
authority or the Commission, as the case may be, shall provide interested 
parties  with  an  opportunity  to  submit  written  comments  and,  in 
appropriate cases, may hold a hearing, with respect to the determination.

(e) JUDICIAL OR BINATIONAL PANEL REVIEW. -

(1)  REVIEW  OF  DETERMINATIONS  ON  RECORD.  -  Section 
516A(a)(2)  of  the  Tariff  Act  of  1930  (19  U.S.C.  1516a(a)(2))  is 
amended:

(A) in subparagraph (A)(i) -

(i) in subclause (I) by striking "(B), or" and inserting "(B)", and

(ii) by adding after subclause (II) the following:



"(III)  notice of  the implementation of any determination described in 
clause (vii) of subparagraph (B), or";

and

(B) in subparagraph (B), by adding at the end the following new clause:

"(vii) A determination by the administering authority or the Commission 
under Section 129 of the Uruguay Round Agreements Act concerning a 
determination under Title VII of the Tariff Act of 1930.".

(2)  TIME-LIMITS FOR CASES INVOLVING FREE TRADE AREA 
COUNTRIES. - Section 516A(a)(5) of the Tariff Act of 1930 (19 U.S.C. 
1516a(a)(5))  is  amended  by  adding  at  the  end  the  following  new 
subparagraph:

"(E) For a determination described in clause (vii) of paragraph (2)(B), 
the 31st day after the date on which notice of the implementation of the 
determination is published in the Federal Register.".

(3)  REVIEW  OF  CASES  INVOLVING  FREE  TRADE  AREA 
COUNTRY MERCHANDISE. -Section-516A(g)(8)(A)(i)  of  the Tariff 
Act  of  1930  (19  U.S.C.  1516a(g)(8)(A)(i))  is  amended  by  striking 
"subparagraph (A) or (B)" and inserting "subparagraph (A), (B), or (E)".

SEC. 130. EFFECTIVE DATE.



This subtitle and the amendments made by this subtitle take effect on the 
date on which the WTO Agreement enters into force with respect to the 
United States.

Repeal of Section 303 and Conforming Amendments

PART  2-REPEAL  OF  SECTION  303  AND  CONFORMING 
AMENDMENTS

SEC. 261. REPEAL OF SECTION 303.

(a) IN GENERAL. - Section 303 of the Tariff Act of 1930 (19 U.S.C. 
1303) is repealed effective on the effective date of this title.

(b) SAVINGS PROVISIONS. -

(1) CONTINUING EFFECT OF LEGAL DOCUMENTS. - All orders, 
determinations, and other administrative actions:

(A)  which  have  been  issued  pursuant  to  an  investigation  conducted 
under section 303 of the Tariff Act of 1930, and



(B) which are in effect on the effective date of this title, or were final 
before such date and are to become effective on or after such date, shall 
continue in effect according to their terms until modified, terminated, 
superseded,  set  aside,  or  revoked  in  accordance  with  law  by  the 
administering authority, the International Trade Commission, or a court 
of competent jurisdiction, or by operation of law. Except as provided in 
paragraph (3), such orders or determinations shall be subject to review 
under section 751 of the Tariff Act of 1930 and, to the extent applicable, 
investigation under section 753 of such Act (as added by this title).

(2) PROCEEDINGS NOT AFFECTED. - The provisions of subsection 
(a)  shall  not  affect  any  proceedings,  including  notices  of  proposed 
rulemaking,  pending  before  the  administering  authority  or  the 
International Trade Commission on the effective date of this title with 
respect to such Section 303. Orders shall be issued in such proceedings, 
appeals shall be taken therefrom, and payments shall be made pursuant 
to such orders, in accordance with such Section 303 as in effect on the 
date before the effective date of this Title and, except as provided in 
paragraph (3), shall be subject to review under Section 751 of the Tariff 
Act of 1930 and, to the extent applicable, investigation under Section 
753 of such Act. Orders issued in any such proceedings shall continue in 
effect until modified, terminated, superseded, set aside, or revoked in 
accordance with law by the administering authority, a court of competent 
jurisdiction,  or  by  operation  of  law.  Nothing  in  this  section  shall  be 
deemed  to  prohibit  the  discontinuance  or  modification  of  any  such 
proceeding under the same terms and conditions and to the same extent 
that such proceedings could have been discontinued or modified if this 
section had not been enacted.

(3) SUITS NOT AFFECTED. - The provisions of subsection (a) shall 
not affect the review pursuant to section 516A of the Tariff Act of 1930 
of  a  countervailing  duty  order  issued  pursuant  to  an  investigation 
conducted under section 303 of such Act or a review of a countervailing 
duty  order  issued  under  section  751  of  such  Act,  if  such  review  is 



pending  or  the  time  for  filing  such  review  has  not  expired  on  the 
effective date of this title.

(c) DEFINITION OF ADMINISTERING AUTHORITY. - For purposes 
of this section, the term "administering authority" has the meaning given 
such term by Section 771(1) of the Tariff Act of 1930.

(d) CONFORMING AMENDMENTS. -

(1) IN GENERAL. -

(A) AMENDMENTS TO TRADE ACT OF 1974. -

(i) Section 331(d)(3) of the Trade Act of 1974 (19 U.S.C. 1303 note) is 
repealed.

(ii) Section 152(a)(2) of the Trade Act of 1974 (19 U.S.C. 2192(a)(2)) is 
amended by striking "(A) in the case of" and all that follows through 
"(B)".

(iii)  Section 154(a)  of  the Trade Act  of  1974 (19 U.S.C.  2194(a))  is 
amended by striking "or Section 303(e) of the Tariff Act of 1930,".

(B)  AMENDMENTS  TO  TARIFF  ACT  OF  1930.  -  The  following 
sections of the Tariff Act of 1930 are amended:



(i) Section 315(d) (19 U.S.C. 1315(d)) is amended by inserting "(as in 
effect on the day before the effective date of Title II of the Uruguay 
Round Agreements Act) or Section 701" after "Section 303".

(ii) Section 337(b)(3) (19 U.S.C. 1337(b)(3)) is amended:

(I) by striking "of Section 303 or subtitle B of Title VII of the Tariff Act 
of 1930" and inserting "of subtitle B of Title VII of this Act",

(II) by striking "Section 303, 671, or 673" and inserting "Section 701 or 
731",

(III) by striking "Section 303, 701," and inserting "Section 701",

(IV) by striking "of the Secretary under Section 303 of this Act or", and

(V) by striking "matter within such Section 303, 701, or" and inserting, 
"matter within such Section 701 or".

(iii) Section 701 (19 U.S.C. 1671) is amended by striking subsection (f).

(iv) Section 780(c)(1) (19 U.S.C. 1677i(c)(1)) is amended by striking 
",732(a), or 303" and inserting "or 732(a)".



(C) OTHER REFERENCES. - Any reference to section 303 in any other 
Federal law, Executive order, rule,  or  regulation shall  be treated as a 
reference to Section 303 of the Tariff Act of 1930 as in effect on the day 
before the effective date of Title II of this Act.

(2) EFFECIVE DATE. - The amendments made by this subsection shall 
take effect on the effective date of this Title.

Effective Date

Subtitle C-Effective Date

SEC. 291. EFFECTIVE DATE.

(a) IN GENERAL.- Except as provided in section 261, the amendments 
made by this Title shall take effect on the date described in subsection 
(b) and apply with respect to:

(1) investigations initiated:

(A)  on  the  basis  of  petitions  filed  under  Section  702(b),  732(b),  or 
783(b) of the Tariff Act of 1930 after the date described in subsection 
(b), or



(B) by the administering authority under Section 702(a) or  732(a) of 
such Act after such date.

(2) reviews initiated under Section 751 of such Act:

(A)  by  the  administering  authority  or  the  Commission  on  their  own 
initiative after such date, or

(B) pursuant to a request filed after such date,

(3) investigations initiated under Section 753 of such Act after such date,

(4) petitions filed under Section 780 of such Act after such date, and

(5) inquiries initiated under Section 781 of such Act -

(A) by the administering authority on its own initiative after such date, 
or

(B) pursuant to a request filed after such date.



(b) DATE DESCRIBED. - The date described in this subsection is the 
date on which the WTO Agreement (as defined in Section 2(9)) enters 
into force with respect to the United States.

PART  207  -  INVESTIGATIONS  OF  WHETHER  INJURY  TO 
DOMESTIC  INDUSTRIES  RESULTS  FROM  IMPORTS  SOLD  AT 
LESS THAN FAIR VALUE OR FROM SUBSIDIZED EXPORTS TO 
THE UNITED STATES

Sec.

207.1 Applicability of part

Subpart A - General Provisions

207.2 Definitions applicable to Part 207.

207.3 Service, filing, and certification of documents.

207.4 The record.

207.5 Ex parte meetings.

207.6 Reports of progress of investigation.

207.7  Limited  disclosure  of  certain  business  proprietary  information 
under administrative protective order.

207.8  Questionnaires  to  have  the  force  of  subpoenas;  subpoena 
enforcement.

Subpart B - Preliminary Determinations.



207.10 Filing of petition with the Commission.

207.11 Contents of petition.

207.12 Notice of preliminary investigation.

207.13  Cooperation  with  administering  authority;  preliminary 
investigation.

207.14 Negative petition determination.

207.15 Written briefs and conference.

207.16 Reserved.

207.17 Staff report.

207.18 Notice of determination in preliminary investigations.

Subpart C - Final Determinations, Short Life Cycle Products

207.20 Institution of investigation: notice.

207.21 Prehearing and final staff reports.

207.22 Prehearing brief.

207.23 Hearing.

207.24 Posthearing briefs.

207.25 Statements by non-parties.

207.26 Short life cycle products.

207.27 Anti-circumvention.



207.28 Publication of notice of determination.

Subpart  D  -  Terminated,  Suspended,  and  Continued  Investigations, 
Investigations to Review Negotiated Agreements, and Investigations to 
Review Outstanding Determinations

207.40 Termination and suspension of investigation.

207.41  Commission  review  of  agreements  to  eliminate  the  injurious 
effect of subsidized Imports or imports sold at less than fair value.

207.42 Investigation continued upon request.

207.43 Reserved.

207.44 Consolidation of investigations.

207.45 Investigation to review outstanding

determination.

Subpart E - Judicial Review

207.50 Judicial review.

207.51 Judicial review of denial of application for disclosure of certain 
business Proprietary information under administrative protective order.

Subpart F - (Reserved)



Subpart  G  -  Implementing  Regulations  for  the  North  American  Free 
Trade Agreement

207.90 Scope.

207.91 Definitions.

207.92 Procedures for commencing review of final determinations.

207.93  Protection  of  proprietary  information  during  panel  and 
committee proceedings.

207.94 Protection of privileged information during panel and committee 
proceedings.

Procedures for Imposing Sanctions for Violation of the Provisions of a 
Protective Order Issued During Panel and Committee Proceedings

207.100 Sanctions.

207.101  Reporting  of  prohibited  act  and  commencement  of 
investigation.

207.102 Initiation of proceedings.

207.103 Charging letter.

207.104 Response to charging letter.

207.105 Confidentiality.

207.106 Interim measures.

207.107 Motions.

207.108 Preliminary, conference.



207.109 Discovery.

207.110 Subpoenas.

207.111 Prehearing conference.

207.112 Hearings.

207.113 The record.

207.114 Initial determination.

207.115 Petition for review.

207.116 Commission review on its own motion.

207.117 Review by Commission.

207.118 Role of the General Counsel in advising the Commission.

207.119 Reconsideration.

207.120 Public notice of sanctions.

AUTHORITY: 19 U.S.C.  1303,  1335,  1671-1677k,  and 2482,  unless 
otherwise noted.

SOURCE: 44 FR 76468, 26 December 1979, unless otherwise noted.

207.1 Applicability of part.

Part 207 applies to proceedings of the Commission under Section 303, 
Section 516A and Title VII of the Tariff Act of 1930 (19 U.S.C. 1303, 
1516A and 16711677J) (the Act), and 19 U.S.C. 1677k.



Subpart A - General Provisions

SOURCE: 56 FR 11923, 21 March, 1991, unless otherwise noted.

207.2 Definitions applicable to part 207.

For the purposes of this part,  the following terms have the meanings 
hereby assigned to them:

(a) The term the Act means: The Tariff Act of 1930, as amended.

(b)  The  term  administering  authority  means:  The  Secretary  of 
Commerce,  or  any  other  officer  of  the  United  States  to  whom  the 
responsibility for carrying out the duties of the administering authority 
under Section 303 or Title VII of the Act is transferred by law.

(c) The term Director means: The incumbent Commission Director or 
Acting Director,  Office of  Operations,  or,  in  the  absence  of  either,  a 
person designated by the Director.

(d) The term ex parte meeting means: Any communication between

(1) Any interested party or other person providing factual information in 
connection with an investigation, and



(2) Any Commissioner, or member of a Commissioner's staff, in which 
less than all parties participate, and which is not a hearing or conference 
for which an opportunity to participate is given to the parties.

(e) The term injury means: Material injury or threat of material injury to 
an  industry  in  the  United  States,  or  material  retardation  of  the 
establishment of an industry in the United States, by reason of imports 
into the United States of a class or kind of merchandise which is found 
by the administering authority to be subsidized, or sold, or likely to be 
sold, at less than its fair value.

(f) The term record means:

(1) All information presented to or obtained by the Commission during 
the course of an investigation, including completed questionnaires, any 
information  obtained  from  the  administering  authority,  written 
communications from any person filed with the Secretary, staff reports, 
all governmental memoranda pertaining to the case, and the record of ex 
parte meetings required to be kept pursuant to Section 777(a)(3) of the 
Act; and

(2) A copy of all Commission orders and determinations, all transcripts 
or records of conferences or hearings, and all notices published in the 
FEDERAL  REGISTER  concerning  the  investigation.  (g)  The  term 
coalition or trade association as used in an investigation referred to in 
Section  771(9)(G)  of  the  Act  means  a  coalition  or  trade  association 
which is representative of domestic processors, domestic processors and 
producers, or domestic processors and growers.



207.3 Service, filing, and certification of documents.

(a) Certification. Any person submitting factual information on behalf of 
the petitioner or any other interested party for inclusion in the record, 
and any person submitting a response to a Commission questionnaire, 
must certify that such information is accurate and complete to the best of 
the submitter's knowledge.

(b) Service. Any party submitting a document for inclusion in the record 
of the investigation shall, in addition to complying with §201.8 of this 
Chapter, serve a copy of each such document on all other parties to the 
investigation in the manner prescribed in §201.16 of this Chapter. If a 
document  is  filed  before  the  Secretary's  issuance  of  the  service  list 
provided for in §201.11 of this Chapter or the administrative protective 
order list provided for in §207.7, the document need not be accompanied 
by  a  certificate  of  service,  but  the  document  shall  be  served  on  all 
appropriate parties within two (2) days of the issuance of the service list 
or  the administrative  protective  order  list  and a  certificate  of  service 
shall then be filed. Notwithstanding §201.16 of this Chapter, petitions, 
briefs,  and  testimony  filed  by  parties  pursuant  to  §207.10,  207.15, 
207.22, 207.23, and 207.24 shall be served by hand or if served by mail, 
by  overnight  mail  or  its  equivalent.  Failure  to  comply  with  the 
requirements of this rule may result in removal from status as a party to 
the investigation. The Commission shall make available to all parties to 
the  investigation  a  copy  of  each  document,  except  transcripts  of 
conferences and hearings, business proprietary information, privileged 
information, and information required to be served under this Section, 
placed in the record of the investigation by the Commission.

(c)  Filing.  Documents to be filed with the Commission must  comply 
with  applicable  rules,  including  §201.8  of  this  Chapter.  If  the 
Commission establishes a deadline for the filing of a document, and the 
submitter includes business proprietary information in the document, the 



submitter is to file and, if the submitter is a party, serve the business 
proprietary version of the document on the deadline and may file and 
serve the non-business proprietary version of the document no later than 
one business day after the deadline for filing the document. The business 
proprietary version shall enclose all business proprietary information in 
brackets  and  have  the  following  warning  marked  on  every  page: 
"Bracketing of BPI not final for one business day after date of filing." 
The bracketing becomes final one business day after the date of filing of 
the  document,  i.e.,  at  the  same  time  as  the  non-business  proprietary 
version of the document is due to be filed. Until the bracketing becomes 
final,  recipients  of  the  document  may  not  divulge  any  part  of  the 
contents of  the document to anyone not subject  to the administrative 
protective order issued in the investigation. If the submitter discovers it 
has failed to bracket correctly, the submitter may file a corrected version 
or portion of the business proprietary document at the same time as the 
non-business proprietary version is filed. No changes to the document 
other than bracketing and deletion of business proprietary information 
are permitted after the deadline. Failure to comply with this paragraph 
may  result  in  the  striking  from  the  record  of  all  or  a  portion  of  a 
submitter's document.

207.4 The record.

(a) Maintenance of the record. The Secretary shall maintain the record of 
each investigation conducted by the Commission pursuant  to  Section 
303  or  Title  VII  of  the  Act.  The  record  shall  be  maintained 
contemporaneously  with  each  actual  filing  in  the  record.  It  shall  be 
divided into public and non-public Sections.  The Secretary shall  also 
maintain a contemporaneous index of all materials filed in the record. 
All  material  properly  filed  with  the  Secretary  shall  be  placed  in  the 
record.  The  Commission  need  not  consider  in  its  determinations  or 
include in the record any material that is not filed with the Secretary. All 
material which is placed in the record shall be maintained in the public 
record, with the exception of material which is privileged, or which is 
business proprietary information submitted in accordance with §201.6 of 



this  Chapter.  Privileged  and  business  proprietary  material  shall  be 
maintained in the non-public record.

(b)  Audits.  The Commission may in its  discretion verify  information 
received in the course of an investigation. To the extent a verification 
results in new or different information, the Commission shall place such 
information on the record.

(c) Materials provided by the administering authority. Materials received 
by the Commission from the administering authority shall be placed on 
the Commission's record and shall be designated by the Commission as 
public or non-public in conformity with the applicable designation of the 
administering authority. Any requests to the Commission either to permit 
access to such materials or to release such materials shall be referred to 
the administering authority for its advice.

207.5 Ex parte meetings

There shall be included in the record of each investigation a record of ex 
parte meetings as required by Section 777(a)(3) of the Act. The record of 
each ex parte meeting shall include the identity of the persons present at 
the meeting, the date, time, and place of the meeting, and a summary of 
the matters discussed or submitted.

§207.6 Reports of progress of investigation.

The Secretary shall upon the request of a party inform the parties to an 
investigation  of  the  progress  of  that  investigation.  No  such  progress 



report, however, shall be issued by the Secretary less than thirty (30) 
days after the date of publication of commencement of an investigation 
by  notice  in  the  FEDERAL REGISTER,  nor  shall  the  Secretary  be 
required to issue a report on the progress of any investigation less than 
thirty (30) days after the date of issuance of the previous such report 
with respect  to the same investigation.  A report  shall  be limited to a 
statement of what official actions the Commission has taken since the 
previous such report, if any.

§207.7 Limited disclosure of  certain business  proprietary information 
under administrative protective order.

(a)(1)  Disclosure.  Upon  receipt  of  a  timely  application  filed  by  an 
authorized  applicant,  as  defined  in  paragraph  (a)(3)  of  this  Section, 
which describes  in  general  terms the  information requested,  and sets 
forth  the  reasons  for  the  request  (e.g.,  all  business  proprietary 
information properly disclosed pursuant to this Section for the purpose 
of representing an interested party in investigations pending before the 
Commission), the Secretary shall make available all business proprietary 
information contained in  Commission memoranda and reports  and in 
written submissions filed with the Commission at any time during the 
investigation (except privileged information, classified information, and 
specific information of a type which there is a clear and compelling need 
to  withhold  from  disclosure,  e.g.,  trade  secrets)  to  the  authorized 
applicant  under  an  administrative  protective  order  described  in 
paragraph  (b)  of  this  Section.  The  term  "business  proprietary 
information" has the same meaning as the term "confidential business 
information" as defined in §201.6 of this Chapter.

(2) Application. An application under paragraph (a)(1) of this Section 
must  be  made by an authorized applicant  on a  form adopted by the 
Secretary  or  a  photocopy  thereof.  An  application  on  behalf  of  a 
petitioner, a respondent, or another party must be made no later than the 



time  that  entries  of  appearance  are  due  pursuant  to  §201.11  of  this 
Chapter. In the event that two or more authorized applicants represent 
one interested party who is a party to the investigation, the authorized 
applicants  must  select  one  of  their  number  to  be  lead  authorized 
applicant. The lead authorized applicants application must be filed no 
later than the time that entries of appearance are due. Provided that the 
application is  accepted,  the  lead authorized applicant  shall  be  served 
with business proprietary information pursuant to paragraph (f) of this 
Section.  The  other  authorized  applicants  representing  the  same  party 
may file their applications after the deadline for entries of appearance 
but at least five (5) days before the deadline for filing posthearing briefs 
in  the investigation,  or  the deadline for  filing briefs  in  a  preliminary 
investigation,  and  shall  not  be  served  with  business  proprietary 
information.

(3) Authorized applicant.

(i)  Only  an  authorized  applicant  may  file  an  application  under  this 
Section. An authorized applicant is:

(A)  An  attorney  for  an  interested  party  which  is  a  party  to  the 
investigation;

(B) A consultant or expert under the direction and control of a person 
under paragraph (a)(3)(i)(A) of this Section;

(C) A consultant or expert who appears regularly before the Commission 
and  who  represents  an  interested  party  which  is  a  party  to  the 
investigation; or



(D)  A representative  of  an  interested  party  which  is  a  party  to  the 
investigation, if such interested party is not represented by counsel.

(ii)  In  addition,  an  authorized  applicant  must  not  be  involved  in 
competitive decision-making, as defined in U.S. Steel Corp. v. United 
States, 730 F.2d 1465 (Fed. Cir. 1984), for an interested party which is a 
party to the investigation.

(4) Forms and determinations.

(i) The Secretary may adopt, from time to time, forms for submitting 
requests  for  disclosure  pursuant  to  an  administrative  protective  order 
incorporating  the  terms  of  this  rule.  The  Secretary  shall  determine 
whether the requirements for release of information under this rule have 
been  satisfied.  This  determination  shall  be  made  concerning  specific 
business proprietary information as expeditiously as possible but in no 
event later than fourteen (14) days from the filing of the information, or 
seven (7) days in a preliminary investigation, except if the submitter of 
the  information objects  to  its  release  or  the  information is  unusually 
voluminous or complex, in which case the determination shall be made 
within thirty (30) days from the filing of the information, or ten (10) 
days in a preliminary investigation. The Secretary shall establish a list of 
parties  whose  applications  have  been  granted.  The  Secretary's 
determination shall be final for purposes of review by the U.S. Court of 
International Trade under Section 777(c)(2) of the Act.

(ii)  Should  the  Secretary  determine  pursuant  to  this  Section  that 
materials sought to be protected from public disclosure by a person do 
not constitute business proprietary information or were not required to 
be served under paragraph (f) of this Section. then the Secretary shall, 



upon request, issue an order on behalf of the Commission requiring the 
return of all copies of such material served in accordance with paragraph 
(f) of this Section.

(iii) The Secretary shall release business proprietary information only to 
an authorized applicant whose application has been accepted and who 
presents the application along with adequate personal identification; or a 
person described in paragraph (b)(1)(iv) of this Section who presents a 
copy of the statement referred to in that paragraph along with adequate 
personal identification.

(iv)  An  authorized  applicant  granted  access  to  business  proprietary 
information in a preliminary investigation may, subject to paragraph (c) 
of this Section, retain such business proprietary information during any 
final  investigation  corresponding  to  that  preliminary  investigation, 
provided  that  the  authorized  applicant  has  not  lost  his  authorized 
applicant status (e.g., by terminating his representation of an interested 
party who is a party). When retaining business proprietary information 
pursuant to this paragraph, the authorized applicant need not file a new 
application  in  the  final  investigation,  but  shall  list  in  his  entry  of 
appearance  in  the  final  investigation  the  authorized  applicants  in  the 
same firm and the persons employed or supervised by the authorized 
applicant who continue to participate in the investigation.

(b) Administrative Protective order. The administrative protective order 
under which information is made available to the authorized applicant 
shall require him to submit to the Secretary a personal sworn statement 
that, in addition to such other conditions as the Secretary may require, he 
shall:



(1)  Not  divulge any of  the business  proprietary information obtained 
under the administrative protective order and not otherwise available to 
him, to any person other than

(i) Personnel of the Commission concerned with the investigation;

(ii)  The  person  or  agency  from  whom  the  business  proprietary 
information was obtained;

(iii)  A person  whose  application  for  access  to  business  proprietary 
information under the administrative protective order has been granted 
by the Secretary; and

(iv)  Other  persons,  such  as  paralegals  and  clerical  staff,  who  are 
employed or supervised by the authorized applicant; who have a need 
thereof in connection with the investigation, who are not  involved in 
competitive decision-making for an interested party which is a party to 
the  investigation,  and  who have  submitted  to  the  Secretary  a  signed 
statement  in  a  form approved by the Secretary that  they agree to  be 
bound by the administrative protective order (the authorized applicant 
shall  be  deemed  responsible  for  such  persons'  compliance  with  the 
administrative protective order).

(2) Use such business proprietary information solely for the purposes of 
the Commission investigation then in progress or for judicial or other 
review of such Commission investigation;



(3) Not consult with any person not described in paragraph (b)(1) of this 
Section concerning such business proprietary information without first 
having received the written consent of the Secretary and the party or the 
attorney of the party from whom such business proprietary information 
was obtained;

(4)  Whenever  materials  (e.g.,  documents,  computer  disks,  etc.) 
containing  such  business  proprietary  information  are  not  being  used, 
store such material in a locked file cabinet, vault, safe, or other suitable 
container;

(5)  Serve all  materials  containing business proprietary information as 
directed by the Secretary and pursuant to paragraph (f) of this Section;

(6) Transmit  all  materials  containing business proprietary information 
with  a  cover  sheet  identifying  the  materials  as  containing  business 
proprietary information;

(7) Comply with the provisions of this Section;

(8) Make true and accurate representations in the authorized applicant's 
application and promptly notify the Secretary of any changes that occur 
after the submission of the application and that affect the representations 
made  in  the  application  (e.g.,  change  in  personnel  assigned  to  the 
investigation);

(9) Report promptly and confirm in writing to the Secretary any breach 
of the administrative protective order; and



(10) Acknowledge that breach of the administrative protective order may 
subject the authorized applicant to such sanctions as the Commission 
deems appropriate.

(c) Final disposition of material released under administrative protective 
order.  At  such  date  as  the  Secretary  may  determine  appropriate  for 
particular  data,  each  authorized  applicant  shall  return  or  destroy  all 
copies  of  materials  released  to  authorized applicants  pursuant  to  this 
Section  and  all  other  materials  containing  business  proprietary 
information,  such  as  charts  or  notes  based  on  any  such  information 
received  under  administrative  protective  order,  and  file  with  the 
Secretary a certificate attesting to his personal, good faith belief that all 
copies of such material have been returned or destroyed and no copies of 
such  material  have  been  made  available  to  any  person  to  whom 
disclosure was not specifically authorized.

(d) Sanctions for breach of administrative protective order. A breach of 
an administrative protective order may subject an offender to:

(1)  Disbarment from practice in any capacity before the Commission 
along with such person's partners, associates, employer, and employees, 
for up to seven years following publication of a determination that the 
order has been breached;

(2) Referral to the United States Attorney;

(3) In the case of an attorney, accountant, or other professions referral to 
the ethics panel of the appropriate professional association; and



(4) Such other administrative sanctions as the Commission determines to 
be appropriate, including public release of or striking from the record 
any information or briefs submitted by, or on behalf of, the offender or 
the party represented by the offender, and denial  of  further access to 
business  proprietary  information  in  the  current  or  any  future 
investigations before the Commission.

(e)  Sanction procedure.  (1)  The Commission shall  determine whether 
any  person  has  violated  an  administrative  protective  order,  and  may 
impose  sanctions  in  accordance  with  paragraph  (d)  of  this  Section. 
Whenever the Commission has reason to believe that a person may have 
breached  an  administrative  protective  order  issued  pursuant  to  this 
Section, the Secretary shall issue a letter informing such person that the 
Commission has reason to believe a breach has occurred and that the 
person has a reasonable opportunity to present his views on whether a 
breach has occurred. If subsequently the Commission determines that a 
breach has occurred,  then the Secretary shall  issue a letter  informing 
such person of that determination and that the person has a reasonable 
opportunity to present his  views on whether mitigating circumstances 
exist and on the appropriate sanction to be imposed, but no longer on 
whether a breach has occurred. Once such person has been afforded a 
reasonable  opportunity  to  present  his  views,  the  Commission  shall 
determine what sanction if any to impose.

(2)  Where  the  sanction imposed is  a  private  letter  of  reprimand,  the 
Secretary shall expunge the sanction from the recipient's record two (2) 
years from the date of issuance of the sanction, provided that

(i) The recipient has not received another unexpunged sanction pursuant 
to this Section at any time prior to the end of the two year period, and



(ii)  The  recipient  is  not  the  subject  of  an  investigation  for  possible 
breach of administrative protective order under this Section at the end of 
the  two year  period.  Upon the completion of  such a  pending breach 
investigation without the issuance of a sanction, the original sanction 
shall be expunged. The Secretary shall notify a sanction recipient in the 
event that the sanction is expunged.

(f)  Service.  (1)  Any  party  filing  written  submissions  which  include 
business  proprietary  information  to  the  Commission  during  an 
investigation  shall  at  the  same  time  serve  complete  copies  of  such 
submissions  upon  all  authorized  applicants  specified  on  the  list 
established by the Secretary pursuant to paragraph (a)(4) of this Section, 
and  a  non-business  proprietary  version  on  all  other  parties.  All  such 
submissions  must  be  accompanied  by  a  certificate  attesting  that 
complete copies of  the submission have been properly served.  In the 
event that a submission is filed before the Secretary's list is established, 
the document need not be accompanied by a certificate of service, but 
the submission shall be served within two (2) days of the establishment 
of the list and a certificate of service shall then be filed.

(2)  A party  may seek an exemption from the  service  requirement  of 
paragraph (f)(1) of this Section for a particular submission by filing a 
request  for  exemption  with  the  reasons  therefore  along  with  the 
submission.  The  Secretary  shall  not  accept  the  submission  into  the 
record but shall hold the submission until the request has been granted or 
denied. The Secretary shall promptly respond to the request. If a request 
is granted, the Secretary shall accept the submission into the record. If a 
request is denied, the party shall serve the submission within two (2) 
days of the denial and file a certificate of service in the form described 
in paragraph (f)(1) of this Section, and the Secretary shall then accept 
the submission into the record. All submissions which include business 
proprietary information must be accompanied by a certificate attesting 
either that complete copies of the submission have been properly served, 
or that a request for exemption has been filed with the submission.



(3)  The  Secretary  shall  not  accept  for  filing  into  the  record  of  an 
investigation submissions filed without a proper certificate of service. 
Failure to comply with paragraph (f) of this Section may result in denial 
of party status and such sanctions as the Commission deems appropriate. 
Business proprietary information in submissions must be clearly marked 
as such when submitted, and must  be segregated from other material 
being submitted.

(g)  Exemption  from  disclosure.  Any  person  submitting  business 
proprietary information to the Commission may request exemption from 
the disclosure of such information under administrative protective order. 
A request must be filed in writing with the reasons therefore at the same 
time as the information being submitted is filed. Such a request shall 
only be granted if the Secretary finds that such information is privileged 
Information, classified information, or specific information of a type for 
which there is a clear and compelling need to withhold from disclosure. 
In  the  case  of  a  party,  the  request  shall  be  treated  as  a  request  for 
exemption from service under paragraph (f) of this Section. In the case 
of a non-party, the Secretary shall promptly notify the submitter as to 
whether the request has been approved or denied.

207.8  Questionnaires  to  have  the  force  of  subpoenas;  subpoena 
enforcement.

Any questionnaire issued by the Commission in connection with any 
investigation under Section 303 or Title VII of the Act, may be issued as 
a subpoena and subscribed by a Commissioner, after which it shall have 
the  force  and  effect  of  a  subpoena  authorized  by  the  Commission. 
Whenever any party or any other person fails to respond adequately to 
such a subpoena or whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner and in the 



form required, or otherwise significantly impedes an investigation, the 
Commission may use the best information otherwise available in making 
its determination; seek Judicial enforcement of the subpoena pursuant to 
19 U.S.C. 1333; make inferences adverse to such person's position; and 
take such other actions as necessary to obtain needed information.

Subpart B - Preliminary Determinations

SOURCE: 56 FR 11927. 21 March 1991, unless otherwise noted.

207.10 Filing of petition with the commission.

(a) Filing of the petition. Any interested party who files a petition with 
the administering authority pursuant to Section 702(b) or 732(b) of the 
Act,  or  Section  303  of  the  Act  in  a  case  in  which  a  Commission 
determination under Title VII of the Act is required, shall file copies of 
the petition, pursuant to §201.8 of this Chapter, with the Secretary on the 
same day the petition is  filed with the administering authority. If  the 
petition complies with the provisions of §207.11, it shall be deemed to 
be properly filed on the date on which the requisite number of copies of 
the petition is received by the Secretary. The Secretary shall notify the 
administering authority  of  that  date.  Notwithstanding §201.11 of  this 
chapter,  a  petitioner  need  not  file  an  entry  of  appearance  in  the 
preliminary investigation instituted upon the filing of its petition, which 
shall be deemed an entry of appearance, although the petitioner must file 
an entry of appearance in any final investigation corresponding to that 
preliminary investigation.

(b) Service of the petition. A copy of the petition, or a version thereof 
omitting business proprietary information, shall be served by petitioner 



on those persons enumerated on the list  established by the Secretary 
pursuant  to  §  201.11(d)  of  this  Chapter  within  two  (2)  days  of  the 
establishment of the Secretary's list. A copy of the petition including all 
business proprietary information shall be served by petitioner on those 
persons enumerated on the list established by the Secretary pursuant to 
§207.7(a)(4) within two (2) days of the establishment of the Secretary's 
list. Service shall be attested by a certificate of service as required in 
§201.16(c)(2) of this Chapter.

(c)  Amendments  and  withdrawals;  critical  circumstances.  (1)  Any 
amendment or withdrawal of a petition shall be filed on the same day 
with both the Secretary and the administering authority, without regard 
to whether the requester seeks action only by one agency.

(2)  When  not  made  in  the  petition,  any  allegations  of  critical 
circumstances under Section 303, 703 or 733 of the Act shall be made in 
an amendment to the petition and shall  be filed as early as possible. 
Critical circumstances allegations, whether made in the petition or in an 
amendment  thereto,  shall  contain  information reasonably  available  to 
petitioner concerning the factors enumerated in Sections 705(b)(4)(A) 
and 735(b)(4)(A) of the Act.

(d) Section 303(a)(1) petitions. If during an investigation under Section 
303(a)(1) of the Act a Commission determination under Title VII of the 
Act becomes required, the Commission shall issue an order instructing 
petitioner  to  provide  all  information  reasonably  available  to  it 
concerning the  determination that  the  Commission is  to  make in  the 
investigation.

§207.11 Contents of petition.



The petition  shall  be  signed  by  the  petitioner  or  his  duly  authorized 
officer,  attorney, or  agent,  and shall  set  forth the name,  address,  and 
telephone number of  the petitioner  and any such officer,  attorney, or 
agent, and the names of all representatives of petitioner who will appear 
in the investigation. The petition shall allege the elements necessary for 
the imposition of a duty under Section 303(a)(1), 701(a) or 731(a) of the 
Act  and  contain  information  reasonably  available  to  the  petitioner 
supporting  the  allegations.  Petitioners  are  advised  to  refer  to  the 
administering  authority's  regulations  concerning  the  contents  of 
petitions.

§207.12 Notice of preliminary investigation.

Upon receipt by the Commission of a petition under §207.10 or receipt 
of  notice  that  the  administering  authority  has  commenced  an 
investigation under Section 303, 702(a) or 732(a) of the Act, the Director 
shall,  as soon as practicable after  consultation with the administering 
authority, institute a preliminary investigation under Section 303, 703(a) 
or  733(a)  of  the  Act  and  shall  publish  a  notice  to  that  effect  in  the 
FEDERAL REGISTER.

§207.13  Cooperation  with  administering  authority;  preliminary 
investigation.

Subsequent to institution of an investigation pursuant to §207.12,  the 
Director  shall  conduct  such  investigation  as  he  deems  appropriate. 
Information adduced in the investigation shall be placed on the record. 
The  Director  shall  cooperate  with  the  administering  authority  in  its 
determination of the sufficiency of a petition and in it's decision whether 
to  permit  any  proposed  amendment  to  a  petition.  Notwithstanding 
§§201.11(c) and 201.14(b) of this Chapter, late filings in a preliminary 
investigation  shall  be  referred  to  the  Director,  who  shall  determine 



whether  to  accept  such  filing  for  good  cause  shown  by  the  person 
making the filing.

§207.14 Negative petition determination.

Upon  receipt  by  the  Commission  of  notice  from  the  administering 
authority  under  Section  303,  702(d)  or  732(d)  of  the  Act  that  the 
administering  authority  has  made  a  negative  petition  determination 
under Section 303, 702(c)(3) or 732(c)(3) of the Act, the investigation 
begun pursuant to §207.12 shall terminate. The Director shall notify all 
persons who have received requests  for  information from him of  the 
termination.

§207.15 Written briefs and conference.

Each party may submit to the Commission on or before a date specified 
in the notice of investigation issued pursuant to §207.12 a written brief 
containing information and arguments pertinent to the subject matter of 
the investigation. Briefs shall be signed, shall include a table of contents, 
and shall contain no more than fifty (50) double spaced and single sided 
pages of textual material, on stationery measuring 81/2 x 11 inches. Any 
person not a party may submit a brief written statement of information 
pertinent to the investigation within the time specified for the filing of 
briefs.  In  addition,  the  presiding  official  may  permit  persons  to  file 
within a specified time answers to questions or requests made by the 
Commission's staff. If he deems it appropriate, the Director shall hold a 
conference. The conference, if any, shall be held in accordance with the 
procedures in §201.13 of this Chapter, except that in connection with its 
presentation a party may file witness testimony with the Secretary no 
later than three (3) days before the conference. The Director may request 
the appearance of witnesses, take testimony, and administer oaths.



§207.16 [Reserved]

§207.17 Staff report.

Prior to the Commission's preliminary determination, the Director shall 
submit to the Commission a staff report. A public version of the staff 
report  shall  be  made  available  to  the  public  after  the  Commission's 
preliminary determination and a business proprietary version shall also 
be made available to persons authorized to receive business proprietary 
information under §207.7.

§207.18 Notice of determination in preliminary investigations.

Whenever  the  Commission  makes  a  determination  in  a  preliminary 
investigation  under  Section  303,  703(a)  or  733(a)  of  the  Act,  the 
Secretary shall serve copies of the determination and a public version of 
the staff report on the petitioner, other parties to the investigation, and 
the administering authority. The Secretary shall publish a notice of such 
determination  in  the  FEDERAL  REGISTER.  If  the  Commission's 
determination is negative, the investigation shall be terminated. If the 
Commission's determination is affirmative, the Director may continue 
investigative activities pending notice by the administering authority of 
its preliminary determination under Section 303, 703(b) or 733(b) of the 
Act.  If  the  administering  authority's  preliminary  determination  is 
affirmative,  the  Commission  shall  institute  an  investigation  in 
accordance with subpart C. If the administering authority's preliminary 
determination is negative, the Director shall continue such investigative 
activities as he deems appropriate pending a final determination by the 
administering authority under Section 303, 705(a) or 735(a) of the Act.



Subpart C - Final Determinations, Short Life Cycle Products

SOURCE: 56 FR 11928, 21 March 1991, unless otherwise noted.

§207.20 Institution of investigation; notice.

(a) Notice from the administering authority of an affirmative preliminary 
determination under Section 303, 703(b) or 733(b) of the Act and notice 
from the administering authority of an affirmative final determination 
under Section 303, 705(a) or 735(a) of the Act shall be deemed to occur 
on  the  date  on  which  the  transmittal  letter  of  such  determination  is 
received by the Secretary from the administering authority or the date on 
which  notice  of  such  determination  is  published  in  the  FEDERAL 
REGISTER, whichever shall first occur.

(b)  Upon  receipt  of  notice  from  the  administering  authority  of  an 
affirmative  preliminary  determination  under  Section  303,  703(b)  or 
733(b)  of  the  Act  or,  if  the  administering  authority's  preliminary 
determination is negative, notice of an affirmative final determination 
under Section 303, 705(a) or 735(a) of the Act, the Commission shall 
publish in the FEDERAL REGISTER notice of its investigation to reach 
a final determination under Section 303, 705(b) or 735(b) of the Act. 
Upon  receipt  by  the  Commission  of  notice  from  the  administering 
authority of its final negative determination under Section 303, 705(a) or 
735(a) of the Act, the corresponding Commission investigation shall be 
terminated.

207.21 Prehearing and final staff reports.



(a) Prehearing staff report. The Director shall prepare and place in the 
record,  prior  to  the  hearing,  a  prehearing  staff  report  containing 
information concerning the subject matter of the investigation. A version 
of the staff report containing business proprietary information shall be 
placed  in  the  non-public  record  and  made  available  to  persons 
authorized to receive business proprietary information under §207.7, and 
a non-business proprietary version of the staff report shall be placed in 
the public record.

(b)  Final  staff  report.  After  the  hearing,  the  Director  shall  revise  the 
prehearing  staff  report  and  submit  to  the  Commission,  prior  to  the 
Commission's final determination, a final version of the staff report. The 
final staff report is intended to supplement and correct the information 
contained in the prehearing staff report.  A public version of the final 
staff report shall be made available to the public after the Commission's 
final determination and a business proprietary version shall also be made 
available  to  persons  authorized  to  receive  business  proprietary 
information under §207.7.

§207.22 Prehearing brief.

Each party may submit to the Commission, no later than a date specified 
in  the  notice  of  investigation,  a  prehearing  brief.  The  Commission 
strongly  encourages  each  party  to  file  a  prehearing  brief.  Prehearing 
briefs  shall  be  signed  and  shall  include  a  table  of  contents.  The 
prehearing brief should present a party's case in brief and shall, to the 
extent  possible,  refer  to the record and shall  include information and 
arguments which the party believes relevant to the subject matter of the 
Commission's determination under Section 303, 705(b) or 735(b) of the 
Act.  Any person not a party may submit a brief written statement of 



information pertinent to the investigation within the time specified for 
the filing of prehearing briefs.

207.23 Hearing.

(a)  In  general.  The  Commission  shall  hold  a  hearing  concerning  an 
investigation before making a  final  determination under  Section 303, 
705(b) or 735(b) of the Act. Upon a request filed no later than seven (7) 
days prior to the date of the hearing, and providing good cause is shown 
therefore, the Commission may close a portion of a hearing to persons 
not  authorized  under  §207.7  to  have  access  to  business  proprietary 
information.

(b) Procedures. Any hearing shall be conducted after notice published in 
the  FEDERAL REGISTER.  The  hearing  shall  not  be  subject  to  the 
provisions of subChapter 11, Chapter 5. Title 5, United States Code, or 
to Section 702 of that Title. Each party shall limit its presentation at the 
hearing to a summary of the information and arguments contained in its 
prehearing brief, an analysis of the information and arguments contained 
in  the  prehearing  briefs  described  in  §207.22,  and  information  not 
available at the time its prehearing brief was filed. Unless the hearing is 
closed, presentations at the hearing shall not include business proprietary 
information. Notwithstanding §201.13(f) of this Chapter, in connection 
with  its  presentation  a  party  may  file  witness  testimony  with  the 
Secretary no later than three (3) days before the hearing. Any person not 
a party may make a brief oral statement of information pertinent to the 
investigation.

(c) Hearing Transcripts - (l) In general. A verbatim transcript shall be 
made of all hearings or conferences held in connection with Commission 
investigations conducted under this part.



(2) Revision of transcripts. Within ten (10) days of the completion of a 
hearing, any person who testified at the hearing may submit proposed 
revisions  to  the  transcript  of  his  testimony  to  the  Secretary.  No 
substantive  revisions  shall  be  permitted.  If  in  the  judgment  of  the 
Secretary  a  proposed  revision  does  not  alter  the  substance  of  the 
testimony in question, he shall incorporate the revision into a revised 
transcript.

§207.24 Posthearing briefs.

Any  party  may  file  a  posthearing  brief  concerning  the  information 
adduced at or after the hearing with the Secretary within a time specified 
in the notice of investigation or by the presiding official at the hearing. 
No  such  posthearing  brief  shall  exceed  fifteen  (15)  pages  of  textual 
material, double spaced and single sided, on stationery measuring 81/2 x 
11 inches. In addition, the presiding official may permit persons to file 
answers to questions or requests made by the Commission at the hearing 
within  a  specified  time.  The  Secretary  shall  not  accept  for  filing 
posthearing briefs or answers which do not comply with this rule.

§207.25 Statements by non-parties.

Any person other than a party may submit a brief written statement of 
information pertinent to the investigation within the time specified for 
the filing of posthearing briefs.

§207.26 Short life-cycle products.



(a) An eligible domestic entity may file a petition to establish a product 
category for short life-cycle merchandise which has been the subject of 
two or more affirmative dumping determinations. The Commission shall 
within  thirty  (30)  days  of  the  filing  of  the  petition  determine  its 
sufficiency. If the petition is found to be sufficient, the Commission shall 
institute  a  proceeding  to  establish  a  product  category  and  publish  a 
notice of institution in the FEDERAL REGISTER. Upon request of an 
interested person filed within fifteen (15) days after publication of the 
notice of institution, the Commission shall conduct a hearing which shall 
be transcribed. The Commission's determination concerning the scope of 
the  product  category  into  which  to  classify  the  short  life  cycle 
merchandise identified by the petition shall be issued no later than ninety 
(90) days after the filing of the petition.

(b) The Commission may on its own initiative and at any time modify 
the scope of a product category established in a proceeding pursuant to 
paragraph  (a)  of  this  Section.  Ninety  (90)  days  prior  to  such 
modification,  the  Commission  shall  publish  a  notice  of  proposed 
modification  in  the  FEDERAL  REGISTER.  Upon  request  of  an 
interested party filed within fifteen (15) days after  publication of the 
notice  of  proposed  modification,  the  Commission  shall  conduct  a 
hearing which shall be transcribed. Written submissions concerning the 
proposed modification shall be accepted if filed no later than sixty (60) 
days after publication of the notice of proposed modification.

§207.27 Anti-circumvention.

Prior  to  providing  advice  to  the  administering  authority  pursuant  to 
Section  781(e)(3)  of  the  Act,  the  Commission  shall  publish  in  the 
FEDERAL REGISTER a notice that such advice is contemplated. Any 
person may file one written submission concerning the matter described 



in the notice no later than fourteen (14) days after publication of the 
notice. Such a statement shall contain no more than fifty (50) double 
spaced  and  single  sided  pages  of  textual  material,  on  stationery 
measuring 81/2 x 11 inches. The Commission shall by notice provide for 
additional statements as it deems necessary

§207.28 Publication of notice of determination.

Whenever the Commission makes a final determination under Section 
303  or  Title  VII  of  the  Act,  the  Secretary  shall  serve  copies  of  the 
determination and the non-business proprietary version of the final staff 
report  on  the  petitioner,  other  parties  to  the  investigation,  and  the 
administering  authority.  The  Secretary  shall  publish  notice  of  such 
determination in the FEDERAL REGISTER.

Subpart  D-Terminated,  Suspended,  and  Continued  Investigations, 
investigations to Review Negotiated Agreements, and Investigations To 
Review Outstanding Determinations

SOURCE: 56 FR 11929, 21 March 1991, unless otherwise noted.

§207.40 Termination and suspension of investigation.

(a)  An  investigation  under  Title  VII  may  be  terminated  by  the 
Commission by giving notice in the FEDERAL REGISTER to all parties 
to the investigation, upon withdrawal of the petition by the petitioner, or 
upon issuance of  a  final  negative  determination or  termination of  its 
investigation by the administering authority under Section 303, 705 or 



735 of the Act.  The Commission may not terminate an investigation, 
however, before a determination is made by the administering authority 
under Section 702(c), 732(c), 703(b) or 733(b) of the Act.

(b)  Upon  receipt  of  notice  of  suspension  of  an  investigation  by  the 
administering authority under Section 704 (b) or (c) or 734 (b) or (c), the 
Secretary  shall  issue  a  notice  of  suspension  of  the  Commission 
investigation.  Such  suspension  shall  not  prevent  the  Director  from 
conducting such other investigative activities as he deems appropriate 
with respect to the subject matter of the suspended investigation.

(c)  Resumption  of  suspended  investigation-(1)  Purpose.  If  the 
administering authority determines pursuant to Section 704(i) or 734(i) 
of  the  Act  to  resume  a  suspended  investigation  and  so  notifies  the 
Commission of its determination, and in the event that the suspended 
investigation  was  not  terminated,  the  Commission  shall  resume  the 
investigation.

(2) Procedures. The procedures set forth in subpart C shall apply to all 
investigations instituted under this Section.

§207.41 Commission review of agreements to eliminate  the injurious 
effect of subsidized imports or imports sold at less than fair value.

If  the  administering authority  determines  to  suspend an investigation 
upon acceptance  of  an agreement  to  eliminate  the  injurious  effect  of 
subsidized  imports  or  imports  sold  at  less  than  fair  value,  the 
Commission shall, upon petition, initiate an investigation to determine 
whether the injurious effect of imports of the merchandise which was the 
subject of the suspended investigation is eliminated completely by the 



agreement. Petitions may be filed by a party to the investigation which is 
an interested party described in paragraph (C), (D), (E). (F), or (G) of 
Section  771(9)  of  the  Act.  Investigations  under  this  Section  shall  be 
completed within seventy five (75) days of their initiation.

§207.42 Investigation continued upon request.

Upon  receipt  of  advice  from  the  administering  authority  that  it  has 
received  a  request  for  the  continuation  of  a  suspended  investigation 
pursuant to Section 704(g) or 734(g) of the Act, the Commission shall 
continue the investigation. The procedures set forth in subparts B and C 
of  this  part,  including  applicable  time  limitations,  shall  apply  to  all 
continued investigations within this rule.

§207.43 [Reserved)

§207.44 Consolidation of investigations.

The  Commission  may,  when  appropriate,  consolidate  continued 
investigations under Section 704(g) or Section 734(g) of the Act with 
investigations to review agreements for the elimination of injury under 
Section 704(h) or Section 734(h) of the Act.

§207.45 Investigation to review outstanding determination.

(a)  Request  for  review. Any person may file  with the Commission a 
request for the institution of a review investigation under Section 751 of 



the Act. The person making the request shall also promptly serve copies 
of the request on the parties to the original investigation upon which the 
review  is  to  be  based.  All  requests  shall  set  forth  a  description  of 
changed circumstances sufficient to warrant the institution of a review 
investigation by the Commission.

(b) Notice of receipt of a request. Upon the receipt of a properly filed 
and  sufficient  request  for  a  review investigation,  the  Secretary  shall 
publish a notice of  having received such a request  in the FEDERAL 
REGISTER inviting  public  comment  on  the  question  of  whether  the 
Commission should institute a review investigation. Persons shall have 
at least thirty (30) days from the date of publication in the FEDERAL 
REGISTER within which to submit comments to the Commission.

(c) Institution of an investigation. Within thirty (30) days after the close 
of the period for public comments following publication of the receipt of 
a request, the Commission shall determine whether the request shows 
changed circumstances sufficient to warrant a review and, if so, shall 
institute a review investigation. The Commission may also institute a 
review investigation on its own initiative. The review investigation shall 
be instituted by notice published in the FEDERAL REGISTER and shall 
be completed within one hundred and twenty (120) days of the date of 
such publication. If the Commission determines that a request does not 
show changed circumstances sufficient to warrant a review, the request 
shall  be  dismissed  and  a  notice  of  the  dismissal  published  in  the 
FEDERAL REGISTER stating the reasons therefor.

(d) Conduct of review investigation. The procedures set forth in subpart 
C  of  part  207  shall  apply  to  all  investigations  instituted  under  this 
Section.

Subpart E - Judicial Review



SOURCE: 56 FR 11930, 21 March 1991, unless otherwise noted.

§207.50 Judicial review.

(a) In general. Persons entitled to judicial review under Section 516A of 
the Act may seek review in the U.S. Court of International Trade.

(b) Transmittal of record. In the event a Commission determination is 
appealed to the U.S. Court of International Trade under Section 516A, a 
copy of the record in the investigation before the Commission, as such 
record is defined in §207.2(f), or a certified list of all items therein, shall 
be transmitted to the court by the Secretary in accordance with the rules 
of the court.

(c) Service of process. The Commission's General Counsel shall be the 
Commission's agent for service of process in cases arising under Section 
516A of the Act.

§207.51 Judicial review of denial of application for disclosure of certain 
business proprietary information

under administrative protective order.

(a) In general. Persons entitled to judicial review under Section 777(c)
(2) of the Commission determination not to disclose business proprietary 
information may apply to the U.S. Court of International Trade for an 



order  directing  the  Commission  to  make  the  information  involved 
available.

(b)  Transmittal  of  record.  In  the event  a  court  order  is  sought  under 
Section  777(c)(2)  requiring  the  Commission  to  disclose  business 
proprietary information, the Secretary shall within 20 days after service 
of a summons and complaint upon the Commission transmit to the court 
under  seal  the  business  proprietary  information  involved  along  with 
pertinent parts of the record.

(c) Pertinent parts of the record. The pertinent parts of the record shall 
consist of -

(1)  The  application  for  Commission  disclosure  together  with  any 
documents filed in support thereof or in opposition thereto.

(2)  Any  Government  memoranda  relating  to  the  Commission's 
determination, and

(3) The Commission's action on the application.

(d) Service of process. The Commission's General Counsel shall be the 
Commission's agent for service of process in cases under Section 777(c)
(2) of the Act.

Subpart F - (Reserved)



Subpart  G  -  implementing  Regulations  for  the  North  American  Free 
Trade Agreement

AUTHORITY: Sec. 777(d) of the Tariff Act of 1930 (19 U.S.C. 1677f 
(d);  secs.  402(g),  405  of  the  North  American  Free-Trade  Agreement 
Implementation  Act  (107  Stat.  2057,  Pub.  L.  103-182.  8  December 
1993).

SOURCE: 59 FR 5097, 3 February 1994, unless otherwise noted.

§207.90 Scope.

This  subpart  sets  forth  the  procedures  and  regulations  for 
implementation  of  Article  1904  of  the  North  American  Free  Trade 
Agreement under the Tariff Act of 1930, as amended by Title IV of the 
North American Free Trade Agreement Implementation Act (19 U.S.C. 
1516a and 1677f). These regulations are authorized by Section 402(g) of 
the North American Free Trade Agreement Implementation Act and 19 
U.S.C. 1335.

§207.91 Definitions.

As used in this subpart -



Administrative  Law  Judge  means  the  United  States  Government 
employee appointed under Section 310(f) of Title 5 of the United States 
Code to conduct proceedings under this part in accordance with Section 
554 of Title 5 of the United States Code;

Agreement means the North American Free Trade Agreement entered 
into  among  Canada,  the  United  States  of  America  and  the  United 
Mexican  States  ("Mexico");  or,  with  respect  to  binational  panel 
proceedings between Canada and the United States underway as of the 
date of enactment of the Agreement, or any binational panel proceedings 
that may proceed between the United States and Canada following any 
withdrawal  from the  Agreement  by the United  States  or  Canada,  the 
United States-Canada Free Trade Agreement entered into between the 
Government  of  Canada  and  the  Government  of  the  United  States  of 
America, effective as of 1 January 1989;

Article  1904  Rules  means  the  Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  adopted  by  the  United  States  of  America, 
Canada  and  Mexico  pursuant  to  the  Agreement,  or  where  applicable 
under the Agreement, the Rules of Procedure for Article 1904 Binational 
Panel  Reviews adopted by the United States of  America and Canada 
pursuant  to  the  United  States-Canada  Free  Trade  Agreement,  as 
amended;

Canadian Secretary means the Secretary of the Canadian Section of the 
Secretariat and includes any person authorized to act on the Secretary's 
behalf;

Charged party means a person who is charged by the Commission with 
committing a prohibited act under 19 U.S.C. 1677f(f)(3);



Clerical person means a person such as a paralegal,  secretary, or law 
clerk who is employed or retained by and under the direction and control 
of an authorized applicant;

Commission means the United States International Trade Commission;

Commission Secretary means the Secretary to the Commission;

Complaint means the complaint referred to in the Article 1904 Rules;

Counsel means persons described in the definition of "counsel of record" 
in Rule 3 of the Article 1904 Rules or the ECC Rules, and counsel for an 
interested  person  who  plans  to  file  a  timely  complaint  or  notice  of 
appearance in the panel review.

Date of Service means the day a document is deposited in the mail or 
delivered in person;

Days  means  calendar  days,  but  if  a  deadline  falls  on  a  weekend  or 
United States federal holiday, it shall be extended to the next working 
day;

Extraordinary  challenge  committee  means  the  committee  established 
pursuant to Annex 1904.13 of the Agreement to review decisions of a 
panel or conduct of a panelist;



ECC Rules means the Rules of Procedure for Article 1904 Extraordinary 
Challenge Committees adopted by the United States of America, Canada 
and Mexico,  or  where applicable,  the Rules  of  Procedure for  Article 
1904 Extraordinary Challenge Committees adopted by the United States 
of America and Canada pursuant to the United States-Canada Free Trade 
Agreement, as amended;

Final determination, means "final determination" under Article 1911 of 
the Agreement;

Free-Trade Area Country means the "free trade area country" as defined 
in 19 U.S.C. 1516a(f)(10);

Investigative  attorney means  an  attorney designated by the  Office  of 
Unfair  Import  Investigations  to  engage  in  inquiries  and  proceedings 
under 19 CFR 207.100 et seq.

Mexican Secretary means the Secretary of the Mexican Section of the 
Secretariat and Includes any persons authorized to act on the Secretary's 
behalf;

NAFTA  Act  means  the  North  American  Free  Trade  Agreement 
Implementation Act, Pub. L. 103-182 (8 December 1993);

Notice of Appearance means the notice of appearance provided for by 
Article 1904 Rules or by the ECC Rules;



Panel review means review of a final determination pursuant to Chapter 
19 of the Agreement,  including review by an extraordinary challenge 
committee;

Party  means,  for  the  purposes  of  19  CFR 207.100  through 207.120, 
either the investigative attorney(ies) or the charged party(ies);

Person means, for the purposes of 19 CFR 207.100 through 207.120, an 
individual, partnership, corporation, association, organization, or other 
entity;

Privileged information means all information covered by the provisions 
of the second sentence of 19 U.S.C. 1677f(f)(1)(A);

Professional means an accountant,  economist,  engineer, or  other non-
legal specialist who is employed by, or under the direction and control, 
of a counsel;

Prohibited act means the violation of a protective order, the inducement 
of a violation of a protective order, or the knowing receipt of information 
the receipt of which constitutes a violation of a protective order;

Proprietary  information  means  confidential  business  information  as 
defined in 19 CFR 201.6(a);

Protective Order means an administrative protective order issued by the 
Commission;



Relevant FTA Secretary means the Secretary referred to in Article 1908 
of the Agreement;

Secretariat means the Secretariat established pursuant to Article 2002 of 
the Agreement and includes the Secretariat Sections located in Canada, 
the United States, and Mexico;

Service address means the facsimile number, if any, and address of the 
counsel of record for a person or, where a person is not represented by 
counsel, the facsimile number, if any, and address set out by a person in 
a Request for Panel Review, Complaint or Notice of Appearance as the 
address  at  which  the  person  may  be  served  or,  where  a  Change  of 
Service Address has been filed by a person, the facsimile number, if any, 
and address set out as the service address in that form;

Service  list  means  the  list  maintained  by  the  Commission  Secretary 
under  19 CFR 201.11(d)  of  persons  in  the  administrative  proceeding 
leading to the final determination under panel review;

United States Secretary means the Secretary of the United States Section 
of  the  Secretariat  and  includes  any  person  authorized  to  act  on  the 
Secretary's behalf;

Except as otherwise provided in this subpart, the definitions set forth in 
the Article 1904 Rules and the ECC Rules are applicable to this subpart 
and to any protective orders issued pursuant to this subpart.



§207.92 Procedures for commencing review of final determinations.

(a) Notice of Intent to Commence Judicial Review. A Notice of Intent to 
Commence Judicial Review shall contain such information, and be in 
such  form,  manner,  and  style,  including  service  requirements,  as 
prescribed by the Department of Commerce in its regulations at 19 CFR 
part 356.

(b) Request for Panel Review. A Request for Panel Review shall contain 
such  information,  and be  in  such  form,  manner,  and  style,  including 
service requirements, as prescribed by the Department of Commerce in 
its regulations at 19 CFR part 356.

§207.93  Protection  of  proprietary  information  during  panel  and 
committee proceedings.

(a) Requests for protective orders. A request for access to proprietary 
information  pursuant  to  19  U.S.C.  1677f(f)(1)  shall  be  made  to  the 
Secretary of the Commission.

(b)  Persons  authorized  to  receive  proprietary  information  under 
protective  order.  The  following  persons  may  be  authorized  by  the 
Commission to receive access to proprietary information if they comply 
with these regulations and such other conditions imposed upon them by 
the Commission:

(1)  The members  of  a binational  panel  or  an extraordinary challenge 
committee, any assistant to a member, court reporters and translators;



(2) Counsel and professionals, provided that the counsel or professional 
does not participate in competitive decision-making, as defined in US 
Steel  Corp. v. United States,  730 F.2d 1465 (Fed.  Cir. 1984),  for the 
person rep resented or  for  any person that  would gain a  competitive 
advantage through knowledge of the proprietary information sought;

(3)  Clerical  persons who are  employed or  retained by and under  the 
direction and control of a person described in paragraph (b) (1), (2), (5) 
or (6) of this Section who has been issued a protective order, if such 
clerical persons:

(i) Are not involved in the competitive decision-making, or the support 
functions for the competitive decision making, of a participant to the 
proceeding or of any person that would gain a competitive advantage 
through knowledge of the proprietary information sought, and

(ii) Have agreed to be bound by the terms set forth in the application for 
protective order of the person who retains or employs him or her;

(4) The Secretaries of the United States, Canadian and Mexican Sections 
of the Secretariat and members of their staffs;

(5) Any officer or employee of the United States Government who the 
United States Trade Representative informs the Commission Secretary 
needs  access  to  proprietary  information  to  make  recommendations 
regarding the convening of extraordinary challenge committees; and



(6)  Any  officer  or  employee  of  the  Government  of  Canada  or  the 
Government  of  Mexico  who  the  Canadian  Minister  of  Trade  or  the 
Mexican  Secretary  of  Commerce  and  Industrial  Development,  as  the 
case  may  be,  informs  the  Commission  Secretary  needs  access  to 
proprietary  information  to  make  recommendations  regarding  the 
convening of extraordinary challenge committees.

(c)  Procedures  for  obtaining  access  to  proprietary  information  under 
protective order. - (1) Persons who must file an application for release 
under protective order. To be permitted access to proprietary information 
in the administrative record of a determination under panel review, all 
persons  described  in  paragraphs  (b)  (1),  (2),  (4),  (5)  or  (6)  of  this 
Section, unless described in paragraph (c)(5)(i) of this Section, shall file 
an application for a protective order.

(2) Contents of applications for release under protective order.

(i) The Commission Secretary shall adopt from time to time forms for 
submitting  requests  for  release  pursuant  to  protective  order  that 
incorporate  the  terms  of  this  rule.  The  Commission  Secretary  shall 
supply the United States Secretary with copies of the forms for persons 
described in paragraphs (b) (1), (4), (5) and (6) of this Section. Other 
applicants may obtain the forms at the Commission Secretary's office at 
500 E Street SW., Washington, DC 20436.

(ii) Such forms shall require the applicant to submit a personal sworn 
statement that, in addition to such other conditions as the Commission 
Secretary may require, the applicant will:



(A) Not disclose any proprietary information obtained under protective 
order and not otherwise available to any person other than:

(1) Personnel of the Commission involved in the particular panel review 
in which the proprietary information is part of the administrative record,

(2) The person from whom the information was obtained,

(3) A person who is authorized to have access to the same proprietary 
information pursuant to a Commission protective order, and

(4) A clerical person retained or employed by and under the direction 
and control of a person described in paragraph (b) (1), (2), (5), or (6) of 
this  Section  who has  been  issued  a  protective  order,  if  such  clerical 
person has signed and dated an agreement to be bound by the terms set 
forth in the application for a protective order of the person who retains 
or employs him or her;

(B) Not use any of the proprietary information released under protective 
order and not otherwise available for purposes other than the particular 
proceedings under Article 1904 of the Agreement;

(C) Upon completion of panel review, or at such other date as may be 
determined by the Commission Secretary, return to the Commission, or 
certify to the Commission Secretary the destruction of, all documents 
released under the protective order and all other material (such as briefs, 
notes, or charts), containing the proprietary information released under 
the protective order, except that those described in paragraph (b)(1) of 



this  Section  may  return  such  documents  and  other  materials  to  the 
United States Secretary. The United States Secretary may retain a single 
file copy of each document for the official file.

(D)  Update  information  in  the  application  for  protective  order  as 
required by the protective order; and

(E) Acknowledge that the person becomes subject to the provisions of 19 
U.S.C. 1677f(f) and to this subpart, as well as corresponding provisions 
of  Canadian and Mexican law on disclosure undertakings concerning 
proprietary information.

(3) Timing of applications. An application for any person described in 
paragraph (b)(1) or (b)(2) of this Section may be filed after a notice of 
request for panel review has been filed with the Secretariat. A person 
described in paragraph (b)(4) of  this  Section shall  file  an application 
immediately upon assuming official responsibilities in the United States, 
Canadian  or  Mexican  Secretariat.  An  application  for  any  person 
described in paragraph (b)(5) or (b)(6) of this Section may be filed at 
any  time  after  the  United  States  Trade  Representative,  the  Canadian 
Minister of Trade, or the Mexican Secretary of Commerce and Industrial 
Development,  as  the  case  may  be,  has  notified  the  Commission 
Secretary that such person requires access.

(4) Filing and service of applications -

(i) Applications of persons described in paragraph (b)(1) of this Section. 
A person described in paragraph (b)(1) of this Section shall submit the 
completed original of the form to the United States Secretary, NAFTA 
Secretariat,  room 2061, U.S. Department of  Commerce, Pennsylvania 



Avenue and 14th Street, NW., Washington, DC 20230. The United States 
Secretary, in  turn,  shall  file  the  original  plus  three  (3)  copies  of  the 
application with the Commission Secretary.

(ii) Applications of persons described in paragraph (b)(2) of this Section 
- (A) Filing. A person described in paragraph (b)(2) of this Section shall 
file  the completed original of  the form and three (3)  copies with the 
Commission  Secretary,  and  four  (4)  copies  with  the  United  States 
Secretary.

(B) Service. If an applicant files before the deadline for filing notices of 
appearance for the panel review, the applicant shall concurrently serve 
each person on the service list  with a copy of the application.  If  the 
applicant files after the deadline for filing notices of appearance for the 
panel  review,  the  applicant  shall  serve  each  participant  in  the  panel 
review in accordance with the applicable Article 1904 Rules and ECC 
Rules. Service on a person may be effected by delivering a copy to the 
person's  service  address;  by  sending  a  copy  to  the  person's  service 
address by facsimile transmission, expedited courier service, expedited 
mail service; or by personal service.

(iii)  Applications  of  persons  described  in  paragraph  (b)(4)  of  this 
Section. A person described in paragraph (b)(4) of this Section shall file 
the original and three (3) copies of the protective order application with 
the Commission Secretary.

(iv)  Applications  of  persons  described  in  paragraph  (b)(5)  of  this 
Section. A person described in paragraph (b)(5) of this Section shall file 
the original and three (3) copies with the Commission Secretary and four 
(4) copies with the United States Secretary.



(v) Applications of persons described in paragraph (b)(6) of this Section. 
A person described in paragraph (b)(6) of this Section shall submit the 
completed  original  of  the  protective  order  application to  the  relevant 
FTA Secretary. The relevant FTA Secretary in turn, shall file the original 
and three (3) copies with the Commission Secretary.

(5)  Persons  who  retain  access  to  proprietary  information  under  a 
protective order issued during the administrative proceedings.

(i)  If  counsel  or  a  professional  has  been  granted  access  in  an 
administrative proceeding to proprietary information under a protective 
order  that  contains  a  provision  governing  continued  access  to  that 
information during panel review, and that counsel or professional retains 
the  proprietary  information  more  than  fifteen  (15)  days  after  a  First 
Request for Panel Review is filed with the Secretariat, that counsel or 
professional, and such clerical persons with access on or after that date, 
become immediately  subject  to  the  terms  and  conditions  of  Form C 
maintained  by  the  Commission  Secretary  on  that  date  including 
provisions regarding sanctions for violations thereof.

(ii)  Any  person  described  in  paragraph  (c)(5)(i)  of  this  Section, 
concurrent with the filing of a complaint or notice of appearance in the 
panel review on behalf of the participant represented by such person, 
shall:

(A) File four (4) copies of the original application, of all existing updates 
to that application, and of the protective order with the United States 
Secretary; and



(B) Serve three (3)  copies of  the protective order  and of all  existing 
updates upon the Commission Secretary.

(iii) Any person described in paragraph (c)(5)(i) of this Section need not 
submit a new application for a protective order at the commencement of 
a panel review.

(d) Issuance of protective orders - (1) Applicants described in paragraphs 
(b) (1), (4), (5) and (6) of this Section. Upon approval of an application 
of persons described in paragraphs (b)(1), (4), (5), or (6) of this Section, 
the  commission  Secretary  shall  issue  a  protective  order  permitting 
release of proprietary information. Any member of a binational panel 
proceeding  initiated  under  the  United  States-Canada  Free  Trade 
Agreement to whom the Commission Secretary issues a protective order 
must countersign it and return one copy of the countersigned order to the 
United States Secretary. Any other applicant under paragraph (b)(1) of 
this  Section  must  file  a  copy  of  the  order  with  the  United  States 
Secretary.

(2) Applicants described in paragraph (b)(2) of this Section.

(i) The Commission shall not rule on an application filed by a person 
described in paragraph (b)(2) until ten (10) days after the request is filed 
unless there is a compelling need to rule more expeditiously. Any person 
may file an objection to the application within seven (7) days of the 
application's  filing  date,  stating  the  specific  reasons  why  the 
Commission  should  not  grant  the  application.  One  (1)  copy  of  the 
objection shall be served on the applicant and on all persons who were 
served with the application. Any reply to an objection will be considered 
if  it  is  filed  and  served  before  the  Commission  Secretary  renders  a 
decision. Service of objections and replies shall be made in accordance 
with paragraph (c)(4)(ii)(B) of this Section.



(ii)  Denial  of  application.  The  Commission's  Secretary  may deny an 
application by serving a letter notifying the applicant of the decision and 
the  reasons  therefor  within  fourteen  (14)  days  of  the  receipt  of  the 
application. The letter shall advise the applicant of the right to appeal to 
the Commission. Any appeal must be made within five (5) days of the 
service of the Commission Secretary's letter.

(iii) Appeal from denial of an application. An appeal from a denial of a 
request must be addressed to the Chairman, United States International 
Trade Commission, 500 E Street,  SW., Washington,  DC 20436. Such 
appeal must be served in accordance with paragraph (c)(4)(ii)(B) of this 
Section.  The  Commission  shall  make  a  final  decision  granting  or 
denying the appeal within thirty (30) days from the day on which the 
application was filed with the Commission Secretary.

(iv) Approval of the application. If the Commission Secretary does not 
deny an application pursuant to paragraph (d)(2)(ii) of this Section, the 
Commission  shall,  by  the  fifteenth  day  following  the  receipt  of  the 
application, issue a protective order permitting the release of proprietary 
information to the applicant.

(v) Filing of protective orders. If a protective order is issued to a person 
described  in  paragraph  (b)(2)  of  this  Section,  the  person  shall 
immediately file one (1) copy of the protective order with the United 
States Secretary.

(e)  Retention  of  protective  orders.  The  Commission  Secretary  shall 
retain,  in  a  public  file,  copies  of  applications  granted,  including  any 
updates  thereto,  and  protective  orders  issued  under  this  Section, 



including protective orders filed in accordance with paragraph (b)(6)(ii) 
of this Section.

(f) Filing of amendments to granted applications. Any person who has 
been issued a protective order under this Section shall:

(1) If a person described in paragraph (b)(1) of this Section, submit any 
amendments to the application for a protective order to the United States 
Secretary,  who  shall  file  the  original  and  three  (3)  copies  with  the 
Commission Secretary;

(2) If  a  person described in paragraph (b)(2) of  this  Section,  file  the 
original and three (3) copies of any amendments to the application with 
the Commission Secretary and four (4) copies with the United States 
Secretary; or

(3)  If  any other  person,  file  the original  and three (3)  copies  of  any 
amendments to the application with the Commission Secretary.

(g) Modification or revocation of protective orders. (1) Any person may 
file  with  the  Commission  Secretary  a  request  that  a  protective  order 
issued under this Section be modified or revoked because of changed 
conditions  of  fact  or  law,  or  on  grounds  of  the  public  interest.  The 
request  shall  state  the  changes  desired  and  include  any  supporting 
materials and arguments. The person filing the request shall serve a copy 
of the request upon the person to whom the protective order was issued.



(2) Any person may file a response to the request within twenty (20) 
days after it is filed, unless the Commission issues a notice indicating 
otherwise. After consideration of the request and any responses thereto, 
the Commission shall take such action as it deems appropriate.

(3)  If  a  request  filed  under  this  paragraph  alleges  that  a  person  is 
violating the terms of a protective order, the Commission may treat the 
request as a report of violation under §207.101 of this subpart.

(4) The Commission may also modify or revoke a protective order on its 
own initiative.

(5) If the Commission revokes, amends or modifies a person's protective 
order, it shall provide to the person, the United States Secretary and all 
participants  a  copy  of  the  Notice  of  Revocation,  amendment  or 
modification.

§207.94  Protection  of  privileged  information  during  panel  and 
committee proceedings.

When and if a panel or extraordinary challenge committee decides that 
the Commission is required, pursuant to the United States law, to grant 
access  pursuant  to  protective  order  to  information  for  which  the 
Commission has claimed a privilege, any individual to whom a panel or 
extraordinary challenge committee has directed the Commission release 
information  and  who is  otherwise  within  the  category  of  individuals 
eligible  to  receive  proprietary  information  pursuant  to  19  CFR 
207.93(b),  may  file  an  application  for  a  protective  order  with  the 
Commission.  Upon  receipt  of  such  application,  the  Commission 
Secretary shall certify to the Commission that a panel or extraordinary 



challenge  committee  has  required  the  Commission  to  release  such 
information  to  specified  persons,  pursuant  to  19  U.S.C.  1677f(f)(1). 
Twenty-four  hours  following  such  certification,  the  Commission 
Secretary shall issue a protective order releasing such information to any 
authorized applicant subject to terms and conditions equivalent to those 
described in 19 CFR 207.93(c)(2).

PROCEDURES FOR IMPOSING SANCTIONS FOR VIOLATION OF 
THE PROVISIONS OF A PROTECTIVE ORDER ISSUED DURING 
PANEL AND COMMITTEE PROCEEDINGS

§207.100 Sanctions.

(a) A person, other than a person exempted from this regulation by the 
provisions  of  19  U.S.C.  1677f(f)(4),  who  is  determined  under  this 
subpart to have committed a prohibited act, may be subject to one or 
more of the following sanctions:

(1) A civil penalty not to exceed $100,000 for each violation, each day of 
a continuing violation constituting a separate violation;

(2) Debarment from practice in any capacity before the Commission, 
which  disbarment  may,  in  appropriate  circumstances,  include  such 
person's partners, associates, employers and employees, for a designated 
time period following publication of a determination that the protective 
order has been breached;



(3)  Denial  of  further  access  to  proprietary  or  privileged  information 
covered by the breached protective order or to proprietary information in 
future Commission proceedings;

(4) An official reprimand by the Commission;

(5) In the case of an attorney, accountant, or other professional, referral 
of the facts underlying the prohibited act to the ethics panel or other 
disciplinary body of the appropriate professional association or licensing 
authority;

(6) When appropriate, referral of the facts underlying the violation to the 
United States Trade Representative or his or her designees, or to another 
government agency; and

(7) Any other administrative sanctions as the Commission determines to 
be appropriate.

(b)  Each  partner,  associate,  employer,  and  employee  described  in 
paragraph (a)(2) of this Section is entitled to all the administrative rights 
set forth in this subpart.

(c) For the purposes of this subpart, the knowing receipt of information 
the receipt of which constitutes a violation of a protective order includes, 
but is not limited to, the reading or unauthorized dissemination of the 
information covered by a protective order by a person who knows or 
should reasonably believe that he or  she is  not authorized to read or 
disseminate such information.



§207.101  Reporting  of  Prohibited  Act  and  commencement  of 
investigation.

(a) Any person who has information indicating that a prohibited act has 
been  committed  shall  immediately  report  all  pertinent  facts  relating 
thereto to the Commission Secretary.

(b)  Upon  receipt,  the  Commission  Secretary  shall  record  the 
information, assign an investigation number, and forward all information 
he or she received to the Office of Unfair Import Investigations.

(c)  As  expeditiously  as  possible,  the  Office  of  Unfair  Import 
Investigations shall  conduct  an inquiry to  determine whether  there is 
reasonable cause to believe that a person or persons have committed a 
prohibited act. At any time, the Office of Unfair Import Investigations 
may request that the Commission assign an administrative law judge to 
oversee the inquiry.

(d)  At  the  conclusion  of  the  inquiry,  the  Office  of  Unfair  Import 
Investigations shall assess whether the available information is sufficient 
to provide reasonable cause to believe that  a person or persons have 
committed a prohibited act.

§207.102 Initiation of proceedings.

(a) Upon completion of the inquiry,



(1) If the Office of Unfair Import Investigations concludes that there is 
not reasonable cause to believe that a person or persons have committed 
a prohibited act, the Office of Unfair Import Investigations shall:

(i) Submit a report to the Commission; and

(ii) Unless the Commission directs otherwise, the file shall be closed and 
returned to the Commission Secretary.

(2) If the Office of Unfair Import Investigations concludes that there is 
reasonable cause to believe that a person or persons have committed a 
prohibited act, the Office of Unfair Import Investigations shall:

(i) Make a recommendation to the Commission regarding whether and to 
what  extent  it  is  appropriate  to  notify  the  person  whose  proprietary 
information may have been compromised; and

(ii) Submit a report and recommendation to the Commission regarding 
whether to  initiate  sanctions proceedings or  to  take other appropriate 
action.

(b) The Commission may make any appropriate determination regarding 
the initiation of sanctions proceedings, including rejecting, approving, or 
approving and amending any recommendation made by the Office of 
Unfair Import Investigations.



(c)  If  the  Commission  determines  that  it  is  appropriate  to  issue  a 
charging  letter,  the  Commission  shall  appoint  an  administrative  law 
judge to  oversee  the  proceeding and the  Commission Secretary  shall 
initiate a proceeding under this subpart by issuing a charging letter as set 
forth in 19 CFR 207.103.

(d)  If  the  Commission  determines  that  it  is  appropriate  to  initiate 
proceedings, but that the party to be charged is beyond the jurisdiction of 
the Commission and within the jurisdiction of another Free-Trade Area 
country, or that for other reasons an authorized agency of another Free-
Trade Area country would be the more appropriate forum for initiation 
of  a  proceeding,  the  Commission  shall  take  the  necessary  steps  for 
issuance of  a letter  requesting the authorized agency of  another  Free 
Trade Area country to initiate proceedings under applicable law on the 
basis of an alleged prohibited act.

(e) The Commission may make any determination regarding notification 
about the alleged prohibited act and the relevant underlying facts to the 
persons  who submitted  the proprietary  information that  allegedly  has 
been disclosed. A determination by the Commission on this subject does 
not  foreclose the administrative law judge from redetermining at  any 
time during the hearing whether notification to the compromised party is 
appropriate.

(f)  If  the Commission determines that it  is  not appropriate to issue a 
charging letter or to refer the facts to the authorized agency of another 
Free Trade Area country, the file  shall  be closed and returned to the 
Commission Secretary, unless the Commission directs otherwise.

(g) All aspects of the inquiry shall remain confidential, except as deemed 
reasonably necessary to the Office of  Unfair  Import Investigations to 
gather relevant information and to protect the interests of the person who 



submitted the proprietary information, or except as otherwise ordered by 
the Commission. Except as the Commission may otherwise order, the 
Commission  Secretary  shall  maintain  all  closed  investigatory  files  in 
confidence  to  the  extent  permitted  by  law,  and  shall  destroy  any 
documentary  evidence  containing  allegations  of  a  prohibited  act  for 
which no proceeding is initiated one year after the file is closed.

§207.103 Charging letter.

(a) Contents of charging letter. Each charged party shall be served by the 
Commission with a  copy of  a  charging letter  and any accompanying 
motion for interim measures, as provided for in 19 CFR 207.106. The 
charging letter shall include:

(1) Allegations concerning a prohibited act;

(2) A citation to §207.100 of this subpart. for a listing of sanctions that 
may be imposed for a prohibited act;

(3) A statement that a proceeding has been initiated and that an APA 
hearing will be held before an administrative law Judge;

(4) A statement that the charged party or his or her attorney may request 
the issuance of an appropriate administrative protective order to obtain 
access to the information upon which the charge is based;



(5) A statement that the charged party has a right to retain an attorney at 
the charged party's own expense for purposes of representation; and

(6) A statement that the charged party has the right to request in the 
response  described  in  §207.104  of  this  subpart  that  the  proceedings 
remain confidential to the extent practicable.

(b) Service of charging letter. (1) The charging letter shall be served in a 
double envelope. The inner envelope shall indicate that it is to be opened 
only by the addressee. Service of a charging letter shall be made by one 
of the following methods:

(i)  Mailing  a  copy  by  registered  or  certified  mail  addressed  to  the 
charged party at the party's last known Permanent address; or

(ii) Personal service; or

(iii) Any other method acceptable under Rule 4 of the Federal Rules of 
Civil Procedure.

(2) Service shall be evidenced by a certificate of service signed by the 
person making such service.

(c) Confidentiality of charging letter. Prior to entry of an order by the 
administrative law Judge under §207.105 of this subpart, the charging 
letter will be confidential and disclosed only to necessary Commission 
staff and the charged parties.



(d) Amendment of charging letter. (1) At any time after proceedings have 
been initiated, the investigative attorney may move for leave to amend 
or withdraw the charging letter.

(2) If the administrative law judge determines that the charging letter 
should be amended to include additional parties, the judge shall issue a 
recommended determination to that effect. The Commission shall review 
the recommended determination, and issue a determination granting or 
denying the motion to amend the charging letter to include additional 
parties.

(3) Upon motion, the administrative law judge may grant leave to amend 
the charging letter for good cause shown upon such conditions as are 
necessary to avoid prejudicing the public interest and the rights of the 
parties already charged.

(4) Any amended charging letter shall be served upon all charged parties 
in  the  form  and  manner  set  forth  in  paragraphs  (a)  and  (b)  of  this 
Section.

§207.104 Response to charging letter.

(a) Time for filing. A charged party shall have twenty (20) days from the 
date  of  service  of  the  charging  letter  within  which  to  file  a  written 
response to the allegations made in the charging letter unless otherwise 
ordered by the administrative law judge.



(b) Form and content. Each response shall be under oath and signed by 
the charged party or its duly authorized officer, attorney, or agent, with 
the name,  address,  and telephone number of  the same. Each charged 
party shall respond to each allegation in the charging letter, and may set 
forth  a  concise  statement  of  the  facts  constituting  each  ground  of 
defense.  There  shall  be  a  specific  admission  or  denial  of  each  fact 
alleged  in  the  charging  letter,  or  if  the  charged  party  is  without 
knowledge of any such fact, a statement to that effect.

(c) Request for confidentiality. The response shall contain a statement as 
to  whether  the  charged  party  seeks  an  order  to  maintain  the 
confidentiality of all or part of the proceedings to the extent practicable, 
pursuant to §207.105 of this subpart.

§207.105 Confidentiality.

(a)  Protection  of  proprietary  and  privileged  information.  As  the 
administrative law judge deems reasonably necessary for the preparation 
of the defense of a charged party, the attorney for the charged party may 
be granted access in these proceedings to proprietary information or to 
the privileged information, the disclosure of which is the subject of the 
proceedings. Any such access shall be under protective order consistent 
with the provisions of this subpart.

(b)  Confidentiality  of  proceedings.  Upon  the  request  of  any  charged 
party pursuant to §207.106 of this subpart, the administrative law judge 
will issue an appropriate confidentiality order. This order will provide 
for the confidentiality, to the extent practicable and permitted by law, of 
information  relating  to  allegations  concerning  the  commitment  of  a 
prohibited  act,  consistent  with  public  policy  considerations  and  the 
needs of the parties in conducting the sanctions proceedings. The order 
will  provide  that  all  proceedings  under  this  provision  shall  be  kept 



confidential within the terms of the order, except to the extent that a 
discussion of  such proceedings is  incorporated  into a  published final 
decision of the Commission. Any confidential information not disclosed 
in such decision will remain protected.

§207.106 Interim measures.

(a) At any time after proceedings are initiated, the administrative law 
judge,  upon  motion,  or  on  his  or  her  own  initiative,  may  issue  a 
recommended determination to revoke the allegedly violated protective 
order,  to  disclose  information  about  the  proceedings  that  would 
otherwise  be  kept  confidential,  or  to  take  other  appropriate  interim 
measures.

(b) Before issuing a determination recommending interim sanctions, the 
administrative  law  judge  shall  afford  a  party  against  whom  such 
measures  are  proposed  the  opportunity  to  oppose  them.  The 
administrative law judge shall ordinarily decide any motion under this 
Section no more than twenty (20) days after it is filed.

(c)  The  Commission  shall  review  any  recommended  determination 
regarding the imposition of interim measures within twenty (20) days 
from its issuance or such other time as it may order. The Commission 
may impose any appropriate interim sanctions.

(d) The administrative law judge may recommend to the Commission 
that interim measures be modified or revoked. The Commission shall 
rule on such recommendation within ten (10) days after its issuance or 
such other time as it may order.



(e) The Commission Secretary shall immediately notify the Secretariat 
of any interim measures that revoke or modify an outstanding protective 
order in an ongoing panel review. The Commission Secretary shall also 
immediately notify the Secretariat of any revocation or modification of 
an interim measure.

§207.107 Motions.

(a) Presentation and disposition. (1) After issuance of the charging letter 
and while part of the proceeding is pending before the administrative 
law judge, all motions relating to that part of the proceeding shall be 
addressed to the administrative law judge.

(2) While part of a proceeding is pending before the Commission, all 
motions relating to that part of the proceeding shall be addressed to the 
Chairman of the Commission. All written motions shall be filed with the 
Commission Secretary and served upon all parties.

(b) Content. All written motions shall state the particular order, ruling, or 
action desired and the grounds therefor.

(C) Responses. Any response to a motion shall be filed within ten (10) 
days after service of the motions, or within such longer or shorter time 
as  may  be  designated  by  the  administrative  law  judge  or  the 
Commission. The moving party shall have no right to reply, except as 
permitted by the administrative law judge or the Commission.



(d) Service. All motions, responses, replies, briefs, petitions, and other 
documents  filed  in  sanctions  proceedings  under  this  subpart  shall  be 
served by the party filing the document upon each other party. Service 
shall be made upon the attorney for the party unless the administrative 
law judge or the Commission orders otherwise.

§207.108 Preliminary conference.

As soon as practicable after the response to the charging letter is filed, 
the administrative law judge shall direct counsel or other representatives 
for  the  parties  to  meet  with  him or  her  at  a  preliminary  conference, 
unless the administrative law judge determines that such a conference is 
not  necessary.  At  the  conference,  the  administrative  law  judge  shall 
consider  the  issuance of  such orders  as  the  administrative  law judge 
deems necessary for the conduct of the proceedings. Such orders may 
include, as appropriate under these regulations, the establishment of a 
discovery schedule or the issuance of an order, if requested, to provide 
for  maintaining  the  confidentiality  of  the  proceedings  pursuant  to 
§207.105(b) of this subpart.

§207.109 Discovery.

(a)  Discovery  methods.  All  parties  may obtain  discovery  under  such 
terms  and  limitations  as  the  administrative  law  judge  may  order. 
Discovery may be by one or more of the following methods:

(1) Depositions upon oral examination or written questions;



(2) Written interrogatories;

(3) Production of documents or things for inspection and other purposes; 
and

(4) Requests for admissions.

(b) Sanctions. If a party or an officer or agent of a party fails to comply 
with  a  discovery  order,  the  administrative  law  judge  may  take  such 
action as he deems reasonable and appropriate, including the issuance of 
evidentiary sanctions or deeming the respondent to be in default.

(c) Depositions of non-party officers or employees of the United States 
or  another Free-Trade Area country government.  -  (1) Depositions of 
Commission  officers  or  employees.  A  party  desiring  to  take  the 
deposition of an officer or employee of the Commission (other than a 
member of the Office of Unfair Import Investigations or of the Office of 
the Administrative Law Judges), or to obtain non-privileged documents 
or other physical exhibits in the custody, control, and possession of such 
officer  or  employee,  shall  file  a  written  motion  requesting  the 
administrative law judge to recommend that the Commission direct that 
officer or employee to testify or produce the requested materials.

(2) Depositions of officers or employees of other United States agencies, 
or  of  the  government  of  another  Free  Trade  Area  country.  A party 
desiring  to  take  the  deposition  of  an  officer  or  employee  of  another 
agency, or of the government of another Free Trade Area country, or to 
obtain  non-privileged  documents  or  other  physical  exhibits  in  the 
custody, control, and possession of such officer or employee, shall file a 
written motion requesting the administrative law judge to recommend 



that  the  Commission  seek  the  testimony  or  production  of  requested 
material from the officer or employee.

207.110 Subpoenas.

(a)  Application  for  issuance  of  a  subpoena.  Except  as  provided  in 
§207.109(c) of this subpart, an application for issuance of a subpoena 
requiring a person to appear and depose or testify at  the taking of a 
deposition or at a hearing shall be made to the administrative law judge. 
The application shall be made in writing, and shall specify the material 
to be produced as precisely as possible, showing the relevancy of the 
material  and  the  reasonableness  of  the  scope  of  the  subpoena.  The 
application shall be ruled upon by the administrative law judge.

(b) Enforcement of a subpoena. A motion for enforcement of a subpoena 
shall be made to the administrative law judge. Upon consideration of the 
motion  and  any  response  thereto,  the  administrative  law  judge  shall 
recommend to the Commission in favour of or against enforcement. The 
administrative  law  judge's  recommendation  shall  provide  the  basis 
therefor, and shall address each of the criteria necessary for enforcement 
of an administrative subpoena. After consideration of the administrative 
law judge's recommendation, the Commission shall determine whether 
initiation of enforcement proceedings is appropriate.

(c) Application for subpoena grounded upon the Freedom of Information 
Act.  No  application  for  a  subpoena  for  production  of  documents 
grounded upon the Freedom of Information Act (5 U.S.C. 552) shall be 
entertained by the administrative law judge or the Commission.

§207.111 Prehearing conference.



The  administrative  law  judge  may  direct  the  attorney  or  other 
representatives for the parties to meet with him or her to consider any or 
all of the following:

(a) Simplification and clarification of the issues;

(b) Scope of the hearing;

(c)  Stipulations  and  admissions  of  either  fact  or  the  content  and 
authenticity of documents;

(d) Disclosure of the names of witnesses and the exchange of documents 
or other physical evidence that will be introduced in the course of the 
hearing; and

(e)  Such  other  matters  as  may  aid  in  the  orderly  and  expeditious 
disposition of the proceedings.

§207.112 Hearings.

(a) Purpose of and scheduling of hearings. An opportunity for a hearing 
before an administrative law judge shall  be provided for  each action 
initiated under §207.102 of this subpart.  The purpose of such hearing 
shall be to receive evidence and hear argument in order to determine 
whether a charged party has committed a prohibited act and if so, what 



sanctions  are  appropriate.  Hearings  shall  proceed  with  all  reasonable 
expedition,  and,  in  so  far  as  practicable,  shall  be  held  at  one  place, 
continuing  until  completed,  unless  otherwise  ordered  by  the 
administrative law judge.

(b) Joinder or consolidation.  The administrative law judge may order 
such joinder or consolidation of proceedings initiated under §207.102 of 
this subpart at the administrative law judge's discretion.

(c) Compliance with Administrative Procedure Act. The administrative 
law judge shall conduct a hearing that complies with the requirements of 
Section 554 of Title 5 of the United States Code.

§207.113 The record.

(a) Definition of the record. The record shall consist of:

(1) The charging letter and response, motions and responses, and other 
documents and exhibits properly filed with the Commission Secretary;

(2) All orders, notices, and the recommended or initial determinations of 
the administrative law judge;

(3) Orders, notices, and any final determination of the Commission;



(4) Hearing transcripts, and evidence admitted at the hearing; and

(5) Any other items certified into the record by the administrative law 
judge.

(b)  Certification  of  the  record.  The  record  shall  be  certified  to  the 
Commission by the administrative law judge upon his or her filing of the 
initial determination.

§207.114 Initial determination.

(a) Time for filing of initial determination.

(1)  Except  as  may  otherwise  be  ordered  by  the  Commission,  within 
ninety  (90)  days  of  the  date  of  issuance  of  the  charging  letter,  the 
administrative law judge shall certify the record to the Commission and 
shall  file with the Commission an initial  determination as to whether 
each charged party has committed a prohibited act, and as to appropriate 
sanctions.

(2) The administrative law judge may request the Commission to extend 
the time period for issuance of the initial determination for good cause 
shown.

(b) Contents of the initial determination. The initial determination shall 
include the following:



(1) An opinion making all necessary findings of fact and conclusions of 
law and the reasons therefor, and

(2)  A  statement  that  the  initial  determination  shall  become  the 
determination  of  the  Commission  unless  a  party  files  a  petition  for 
review of the determination pursuant to §207.115 or the Commission 
pursuant to §207.116 of this subpart, orders on its own motion a review 
of the initial determination or certain issues therein.

(c)  Burden  of  Proof.  A finding  that  a  charged  party  committed  a 
prohibited act shall be supported by clear and convincing evidence.

(d) Effect of initial determination. The initial determination shall become 
the determination of the Commission forty-five (45) days after the date 
of  service of  the initial  determination,  unless  the Commission within 
such time orders  review of  the initial  determination or  certain issues 
therein pursuant to §207.115 or 207.116 of this subpart or by order shall 
have changed the effective date of the initial determination. In the event 
an initial determination becomes the determination of the Commission, 
the parties shall be notified thereof by the Commission Secretary.

207.115 Petition for review.

(a) The petition and responses.

(1) Any party may request a review by the Commission of the initial 
determination by filing with the Commission Secretary a petition for 



review, except that a party who has defaulted may not petition for review 
of any issue regarding which the party is in default.

(2)  Any person who wishes  to  obtain  judicial  review pursuant  to  19 
U.S.C.  1677f(f)(5)  must  first  seek  review  by  the  Commission  in 
accordance with the procedures set  forth in this  regulation governing 
petitions for review.

(3) Any petition for review must be filed within fourteen (14) days after 
service of the initial  determination on the charged party. The petition 
shall:

(i) Identify the party seeking review;

(ii)  Specify  the  issues  upon  which  review  is  sought,  including  a 
statement  as  to  whether  review is  sought  of  the  initial  determination 
regarding  the  commitment  of  a  prohibited  act,  or  of  the  initial 
determination regarding sanctions,

(iii) Set forth a concise statement of the relevant law or material facts 
necessary for consideration of the stated issues; and

(iv) Present a concise argument setting forth the reasons why review is 
necessary or appropriate.



(4) Any issue not raised in the petition for review filed under this Section 
will be deemed to have been abandoned and may be disregarded by the 
Commission.

(5) Any party may file a response to the petition within seven (7) days 
after service of the petition, except that a party who has defaulted may 
not file a response to any issue regarding which the party is in default.

(b) Grant or denial of review.

(1) The Commission shall decide whether to grant a petition for review, 
in  whole or  in part,  within forty-five (45) days of  the service of  the 
initial  determination  on  the  parties,  or  by  such  other  time  as  the 
Commission may order.

(2) The Commission shall base its decision whether to grant a petition 
for review upon the petition and response thereto, without oral argument 
or  further  written  submissions,  unless  the  Commission  shall  order 
otherwise.

(3)  The  Commission  shall  grant  a  petition  for  review  of  an  initial 
determination  or  certain  issues  therein  when  at  least  one  of  the 
participating Commissioners votes for ordering review. In its notice, the 
Commission shall establish the scope of the review and the issues that 
will be considered and make provisions for the filing of briefs and oral 
argument if deemed appropriate by the Commission. The notice that the 
Commission has granted the petition shall be served by the Commission 
Secretary on all parties.



§207.116 Commission review on its own motion.

Within  forty-five  (45)  days  of  the  date  of  service  of  the  initial 
determination, the Commission on its own initiative shall order review 
of an initial determination or certain issues therein upon request of any 
Commissioner.

§207.117 Review by Commission.

On review, the parties may not present argument on any issue that is not 
set  forth  in  the  notice  of  review;  and  the  Commission  may  affirm, 
reverse, modify, set aside or remand for further proceedings, in whole or 
in part,  the initial  determination of the administrative law judge. The 
Commission may make any findings or conclusions that in its judgment 
are proper based on the record in the proceeding.

§207.118 Role of the General Counsel in advising the Commission.

The Assistant General Counsel for Section 337 Investigations shall serve 
as Acting General Counsel for the purpose of advising the Commission 
on proceedings brought under this subpart if the prohibited act described 
in the charging letter involves a protective order issued in connection 
with a panel review that was pending when the letter was issued, and the 
General Counsel participated in the panel review. No other Commission 
attorney shall advise the Commission on proceedings under this subpart 
concerning a protective order issued during a panel review in which the 
attorney participated.



207.119 Reconsideration.

(a) Motion for reconsideration. Within fourteen (14) days after service of 
a Commission determination, any party may file with the Commission a 
motion  for  reconsideration,  setting  forth  the  relief  desired  and  the 
grounds in support thereof. Any motion filed under this Section must be 
confined to new questions raised by the determination or action ordered 
to  be  taken  thereunder  and  upon  which  the  moving  party  had  no 
opportunity to submit arguments.

(b)  Disposition  of  motion for  reconsideration.  The  Commission  shall 
grant or deny the motion for reconsideration. No response to a motion 
for  reconsideration  will  be  received  unless  requested  by  the 
Commission, but a motion for reconsideration will not be granted in the 
absence of such a request. If the motion to reconsider is granted, the 
Commission  may  affirm,  set  aside,  or  modify  its  determination, 
including  any  action  ordered  by  it  to  be  taken  thereunder.  When 
appropriate, the Commission may order the administrative law judge to 
take additional evidence.

§207.120 Public notice of sanctions.

If the final Commission decision is that there has been a prohibited act, 
and that public sanctions are to be imposed, notice of the decision will 
be  published  in  the  FEDERAL  REGISTER  and  forwarded  to  the 
Secretariat.  Such publication will  occur  no sooner  than fourteen (14) 
days  after  issuance  of  a  final  decision  or  after  any  motion  for 
reconsideration has been denied. The Commission Secretary shall also 
serve notice of  the Commission decision upon such departments  and 
agencies of the United States, Canadian and Mexican Governments as 
the Commission deems appropriate.



19 CFR Part 207

Notice of Interim Amendment to Rules of Practice and Procedure

AGENCY: United States International Trade Commission.

ACTION: Interim rules with request for comment.

SUMMARY: The Commission is amending its Rules and Practice and 
Procedure  on  an  interim  basis  to  conform with  the  Uruguay  Round 
Agreements Act, (URAA). These rules govern investigations of whether 
domestic industries are injured by reason of imports sold at less than fair 
value or from subsidized imports to the United States.

The  amendments  provide,  in  particular,  for  new  rules  concerning 
comments  on  information  obtained  in  investigations  and  for 
investigations  concerning  certain  countervailing  duty  orders  entered 
under Section 303 of the Tariff Act of 1930 (the Act).

Additionally, several rules are amended to conform their language with 
the provisions to the Act added or amended by the URAA.

DATES: The interim amendments become effective on 1 January 1995, 
the  date  on  which  the  World  Trade  Organization  (WTO)  Agreement 
enters into force with respect  to the United States,  unless the United 



States Trade Representative (USTR) announces prior to that date that the 
WTO  Agreement  will  not  enter  into  force  on  that  date.  Should  the 
effective date be other than 1 January 1995, the Commission will publish 
notice to such effect in the Federal Register.

To be assured of consideration, written comments must be received not 
later than 3 April 1995.

ADDRESSES: A signed original and 14 copies of each set of comments, 
along with  a  cover  letter,  should be submitted  to  the  Secretary, U.S. 
International  Trade Commission,  500 E Street  SW, Washington,  D.C. 
20436.

FOR  FURTHER  INFORMATION  CONTACT:  Marc  A.  Bernstein, 
Office  of  General  Counsel,  U.S.  International  Trade  Commission, 
telephone 202-205-3087. Hearing-impaired individuals are advised that 
information  on  this  matter  can  be  obtained  by  contacting  the 
Commission's TDD terminal on 202-205-1810.

SUPPLEMENTARY INFORMATION:  The URAA was  enacted on 8 
December 1994. This legislation contains provisions which, inter alia, 
amend Title VII of the Act (19 U.S.C. 1671 et seq.), concerning anti-
dumping  and  countervailing  duty  investigations  and  review.  The 
Commission's rules concerning Title VII practice and procedure need to 
be amended to conform to the new legislation.

Section 335 of the Act (19 U.S.C. 1335) authorizes the Commission to 
adopt such reasonable procedures and rules and regulations as it deems 
necessary  to  carry  out  its  functions  and  duties.  Additionally,  Section 
103(a) of  the URAA specifies that  appropriate  officers  of  the United 



States Government may issue such regulations as may be necessary to 
ensure that any provision of that act, or amendment made by the act, is 
appropriately implemented on the effective date of that act, and Section 
103(b) of the URAA directs that any interim regulations necessary or 
appropriate  to  carry  out  any  action  proposed  in  the  Statement  of 
Administrative Action approved under Section 101(a) of the URAA to 
implement an agreement described in Section 101(d)(7), (12), or (13) of 
the URAA be issued not later than one year after the date on which the 
agreement enters into force with respect to the United States.

Commission  rules  to  implement  new  legislation  ordinarily  are 
promulgated in accordance with the rulemaking provisions of Section 
553 of the Administrative Procedure Act (APA) (5 U.S.C. 551 et seq.), 
which entails the following steps:

1. Publication of a notice of proposed rulemaking;

2. Solicitation of public comments on the proposed rules;

3. Commission review of such comments prior to developing final rules; 
and

4. Publication of the final rules 30 days prior to their effective date.

See 5 U.S.C. 553. That procedure could not be utilized in this instance 
because the new legislation was enacted on 8 December 1994, and will 
become effective when the WTO enters into force with respect to the 
United States, which will be 1 January 1995, unless USTR announces 



otherwise  prior  to  that  date.  Consequently,  it  was  not  possible  to 
complete the Section 553 rulemaking procedure prior to the effective 
date of the new legislation.

The Commission thus determined to adopt interim rules that will go into 
effect  when the provisions of the URAA amending Title  VII become 
effective and will  remain in effect  until  the Commission adopts final 
rules promulgated in accordance with the usual notice, comment, and 
advance publication procedure.

The Commission's authority to adopt interim rules without following all 
steps listed in Section 553 of the APA is derived from three sources:

1.  Section 335 of the Act  (19 U.S.C.  1335),  the pertinent  portion of 
which was discussed above;

2. Section 103 of the URAA and the Statement of Administrative Action 
approved  by  the  URAA,  the  pertinent  portions  of  which  were  also 
discussed above; and

3.  Provisions  of  Section  553  of  the  APA which  allow an  agency  to 
dispense  with  various  steps  in  the  prescribed  rulemaking  procedure 
under certain circumstances.

The Commission determined that the need for interim rules is clear in 
this instance. The Commission noted that the new legislation alters Title 
VII practice and procedure and that the existing Commission rules do 
not encompass certain procedures required by the new legislation. The 



Commission  found  that  rulemaking  was  essential  for  the  orderly 
administration  of  Title  VII  as  amended  by  the  new  legislation. 
Furthermore,  since the legislation is  to become effective very shortly 
after enactment, the Commission concluded that it would be imperative 
that  implementing rules  be in  place on the effective date  of  the new 
statute.

The Commission noted that an agency may dispense with publication of 
a  notice  of  proposed  rulemaking  when  the  following  circumstances 
exist:

1. The proposed rules are interpretive rules, general statements of policy, 
or rules of agency organization, procedure or practice; or

2.  the  agency for  good cause  finds  that  notice  and public  procedure 
thereon are impracticable, unnecessary, or contrary to the public interest, 
and that finding (and the reasons therefor) are incorporated into the rules 
adopted by the agency, 5 U.S.C. §553(b). An agency may also dispense 
with the publication of a notice of final rules thirty days prior to their 
effective date if (1) the rules are interpretive rules or statements of policy 
or  (2)  the agency finds  that  "good cause"  exists  for  not  meeting the 
advance publication requirement and that finding is published along with 
the Rule 5 U.S.C. 553 (d)(3).

In  this  instance,  the  Commission  determined  that  the  requisite 
circumstances  existed  for  dispensing  with  the  notice,  comment,  and 
advance publication procedure that ordinarily precedes the adoption of 
Commission  rules.  For  purposes  of  invoking  the  Section  553(b) 
exemption  from  publishing  a  notice  of  proposed  rulemaking  which 
solicits public comment, the Commission found that (1) the interim rules 
are  "agency  rules  of  procedure  or  practice"  and  (2)  since  the  new 
legislation is projected to become effective very shortly after enactment, 



and the time or fact of enactment could not be predicted in advance, it 
clearly would be "impracticable" for the Commission to comply with the 
usual  notice,  comment,  and  advance  publication  procedure.  For  the 
purpose of invoking the Section 553(d)(3) exemption from publishing 
advance notice of the interim rules thirty days prior to their effective 
date,  the  Commission  found  that  the  fact  that  the  new legislation  is 
expected to become effective very shortly after enactment made such 
advance  publication  impossible  and  constituted  "good  cause"  for  the 
Commission not to comply with that requirement.

The Commission recognizes that interim regulations should not respond 
to anything more than the exigencies created by the new legislation and 
expects that the more comprehensive final rules to follow will emerge as 
a  result  of  the  Congressionally-mandated  policy  of  affording  public 
participation in the rulemaking process.12 Having been promulgated in 
response to exigencies created by the new legislation, each interim rule 
accordingly comes under one or more of the following categories:

1.  Revision  of  a  pre-existing  rule  that  conflicted  with  the  new 
legislation:

2. A technical amendment to make a pre-existing rule conform to the 
language of the new legislation;

3. Rewording of a pre-existing rule to avoid confusion about how the 
rule is to be applied in light of the new legislation; or

4. A new rule covering a matter provided for in the new legislation but 
not covered by a pre-existing rule. More comprehensive final rules will 



be  issued at  a  later  date  in  accordance with  the  usual  notice,  public 
comment, and advance publication procedure.

Because the interim regulations merely respond to exigencies created by 
the new legislation, the Commission has further determined that they do 
not meet the criteria described in Section 3(f) of Executive Order 12866 
(58  FR  51735,  4  October  1993)  (EO)  and  thus  do  not  constitute  a 
significant regulatory action for purposes of the EO. In accordance with 
the Regulatory Flexibility Act (5 U.S.C. §601 note),  the Commission 
hereby certifies pursuant to 5 U.S.C. § 605(b) that the rules set forth in 
this notice are not likely to have a significant impact on a substantial 
number  of  small  business  entities.  In  any  event,  the  Regulatory 
Flexibility Act is inapplicable to this rulemaking because it is not one in 
which  a  notice  of  proposed  rulemaking  is  required  under  5  U.S.C. 
§553(b).

Explanation of the interim Amendments to 19 CFR Part 207

The amendments set forth below are intended to reflect changes in the 
law effected by the URAA.

Section 207.1 is amended to state that the Part 207 regulations are not 
applicable to investigations conducted pursuant to Section 783 of the 
Act,  which  concerns  anti-dumping  petitions  filed  by  third  countries. 
Section 783 was added to the Act by Section 232 of the URAA. Section 
783(c) states that Commission determinations in investigations arising 
from anti-dumping petitions by third countries shall be made according 
to procedural requirements specified by the Office of the United States 
Trade  Representative  (USTR).  Because  the  Commission  is  not  the 
agency that has been accorded statutory authority to specify procedures 
with  respect  to  Section  783  investigations,  Section  207.1  must  be 
amended to exclude Section 783 investigations from its scope.



Additionally,  the  U.S.  Code  citations  in  Section  207.1  have  been 
amended to reflect the new U.S. Code provisions added to Title VII of 
the Act by the URAA.

Section 207.2(e) is amended to change the reference to "a class or kind 
of  merchandise"  to  "subject  merchandise."  This  reflects  a  change  in 
statutory  terminology  pursuant  to,  inter  alia,  Section  233(5)  of  the 
URAA.

Section 207.8 is amended to conform its terminology to changes made in 
the  Act  pursuant  to  Section  231  of  the  URAA.  The  reference  under 
clause (a) to best information otherwise available," consistent with new 
section 776(a)  of  the Act.  The language under  clause (c)  referencing 
adverse inferences has been amended to conform to that used in new 
Section 776(b) of the Act.

Sections 207.10(a), 207.10(c)(2), and 207.11 are amended, and former 
Section 207.10(d) is repealed, to eliminate references to petitions filed 
under Section 303. Section 261 of the URAA repeals Section 303 on its 
effective date, so no new Section 303 petitions will be filed after the 
effective date of these regulations. Other references to Section 303 have 
been retained in the regulations, in as much as Section 261(b)(2) of the 
URAA states that the repeal does not affect pending proceedings under 
Section 303 and the Commission may have Section 303 investigations 
pending as of the effective date of these regulations.

A new Section 207.29 is added concerning comments on information. 
This new Section implements the provisions of Section 782(g) of the 
Act, as amended by Section 231(a) of the URAA. These new provisions 
require  the  Commission,  before  making  a  final  determination  in 



countervailing  or  anti-dumping  duty  investigations  or  review 
proceedings, to cease collecting information and provide parties to the 
proceeding with a final opportunity to comment upon all information on 
which they previously had not had an opportunity to comment.

For purposes of these interim regulations, the Commission has proposed 
to implement Section 782(g) by adopting relatively minor changes to the 
procedures it currently follows in final anti-dumping and countervailing 
duty  investigations.  The  Commission  is  interested  in  receiving 
comments, however, concerning whether more extensive changes to its 
anti-dumping and countervailing investigation procedures are necessary 
or desirable to implement Section 782(g). More extensive changes could 
entail one or several of the following: instituting final investigations at 
an earlier time; releasing the final confidential staff report prior to the 
parties'  final  opportunity  to  comment  under  Section  782(g); 
implementing  a  multiple-stage  comment  procedure  to  permit  the 
Commission  and  Commission  staff  to  submit  final  questions  to  the 
parties  and/or  to  allow the  parties  to  submit  rebuttal  comments.  The 
Commission is additionally interested in receiving comment concerning 
the scheduling of procedures it is adopting to implement Section 782(g), 
i.e., concerning how long before the public vote the final disclosure of 
information should take place, and the amount of time after disclosure 
parties should be provided to file their comments. This could include 
submission  of  suggested  model  work  schedules,  particularly  if  the 
proposed dates for issuing questionnaires or scheduling a hearing need 
to  be  changed  (e.g.  if  questionnaires  are  issued  before  Commerce's 
preliminary determination) as a result.

Section 207.29(a) concerns the Commission's first obligation under new 
Section 782(g): to disclose information to parties to an investigation or 
review.  Consequently,  Section  207.29(a)  requires  the  Commission  to 
specify in a final anti-dumping or countervailing duty investigation a 
date  on  which  it  will  disclose  to  the  parties  to  the  investigation  all 
information on which they have not previously had an opportunity to 
comment. This includes business proprietary information, which will be 



released pursuant to administrative protective order. It is anticipated that 
the  disclosure  date  will  be  specified  as  soon  as  practicable  after 
institution  of  the  final  investigation.  Additionally,  to  ensure  that  all 
transcript  corrections  are  received  by  the  Commission  prior  to  the 
disclosure  date,  Section  207.23(c)(2)  is  amended  to  state  that  all 
proposed revisions to the hearing transcript be submitted to the Secretary 
at least one day prior to the information disclosure date.

Section 207.29(b) concerns the Commission's second obligation under 
new Section 782(g): to provide the parties an opportunity to comment on 
the information disclosed. This Section indicates that the Commission 
will specify a date on which the parties will have an opportunity to file 
comments on information disclosed to them pursuant to subsection (a). 
The comments can only concern the information disclosed pursuant to 
subsection (a) and shall not exceed 10 pages of textual material, double 
spaced and single-sided, on stationery measuring 81/2 x 11 inches. To 
implement  the  requirement  of  Section  782(g)  that  the  Commission 
disregard  comments  containing  any  new  factual  information,  the 
regulation requires that comments addressing the accuracy, reliability, or 
probative  value  of  information  disclosed  by  reference  to  information 
elsewhere  in  the  record  shall  identify  where  in  the  record  such 
information is found. Section 207.29(b) also states that the record shall 
close on the date the comments are due, except as provided in Section 
771(7)(G)(iii) with respect to staggered investigations.

Pursuant to Section 207.29(c), the provisions of Section 207.29 will be 
applicable to final countervailing duty and anti-dumping investigations 
under Section 705 and 735 to which the amendments made to Title VII 
of  the  Act  by  the  URAA are  applicable.  Additionally,  by  virtue  of 
Section 207.45(d) and new Section 207.46(d), the provisions of Section 
207.29 are also pertinent to changed circumstances investigations under 
Section 751(b) and reviews of certain outstanding Section 303 orders 
under new Section 753.



In  furtherance  of  new Section 207.29,  the  Commission  may adopt  a 
practice  of  releasing  staff  reports  on  or  before  the  disclosure  date 
established pursuant to that Section in the event that one or more parties 
to an investigation or review do not have access to business proprietary 
information subject to administrative protective order. Section 207.21(b) 
is therefore amended to delete the clause stating that the public version 
of  the  Commission's  final  staff  report  will  be  released  "after  the 
Commission's final determination". The Commission does not take the 
position, however, that such a practice is required by Section 207.29. 
Nor  does  the  Commission  anticipate  that  it  will  necessarily  release 
public copies of staff reports on or before the disclosure date as a general 
matter.

There are two technical amendments to Section 207.40. First, Section 
207.40(a) is amended by addition of the language "upon withdrawal of 
the  petition  by  the  petitioner"  so  it  will  conform more  closely  with 
Sections  704(a)(3)  and  734(a)(3),  whose  requirements  it  implements. 
This change is also needed because the URAA has amended the Act to 
specify  that  a  Commission  preliminary  determination  of  negligible 
imports  pursuant  to  new  Section  771(24)  will  have  the  effect  of 
terminating an investigation. Second, Section 207.40(b) is amended to 
reflect  that  the  Department  of  Commerce  may suspend anti-dumping 
investigations pursuant to Section 734(l), as well as Sections 734 (b) and 
(c).

A new Section 207.46 is added to establish procedures for investigations 
under Section 753 of the Act. Section 753, which was added to the Act 
by Section 271 of the URAA, concerns countervailing duty orders that 
were  issued  under  former  Section  303  of  the  Act  without  an  injury 
determination being made by the Commission.

Section 207.46(a) contains definitions for terms used in that Section. The 
first  term,  "requesting  party",  merely  references  the  type  of  parties 



eligible under Section 753(a)(1) to request an investigation pursuant to 
that Section. The second term, "order", is taken directly from Section 
753(a)(2).  The third  term,  "WTO Agreement",  is  taken  directly  from 
Section 2(9) of the URAA.

Section  207.46(b)  establishes  requirements  for  requests  for  reviews 
under Section 753. Such requests must be made by a "requesting party" - 
that is,  a party eligible to file a request under Section 753(a)(1),  and 
must be made within the time period established under Section 753(a)
(3). Paragraphs (1) through (4) specify additional material that should be 
included within the request to enable the Commission to facilitate and 
organize  its  investigation  under  Section  753  and  to  formulate 
questionnaires. These encompass:

(1)  A description of  the relevant  domestic  like product  and domestic 
industry on which the requesting party believes the Commission should 
focus in conducting its Section 753 investigation, and identification of 
the individual members of that domestic industry.

(2)  Information  concerning  the  names  and  addresses  of  all  known 
enterprises  believed  to  be  manufacturing,  producing,  exporting,  or 
importing the subject merchandise.

(3)  Information  reasonably  available  to  the  requesting  party 
documenting  how  that  domestic  industry  is  likely  to  be  materially 
injured by reason of subject imports if the Section 303 order at issue is 
revoked. The provision specifies certain types of information concerning 
both the domestic industry and entities that produce of export the subject 
imports that should be included within the request, to the extent possible, 
to facilitate the Commission's determination.



(4)  Information  concerning  any  scope  and  anti-circumvention  rulings 
issued by the Department of Commerce with respect to the Section 303 
order at issue.

When  the  Commission  receives  a  timely  request  for  a  Section  753 
investigation  satisfying  these  requirements,  Section  207.46  (c)(1) 
provides that it will publish a notice of initiation of the investigation in 
the Federal Register. Such notice is required by Section 753(d). Section 
207.46(c)(2)  implements  the  policy  of  Section  753(b)(1)(B)  that  the 
Commission should issue determinations in Section 753 investigations 
within one year of initiation to the extent possible. The statute, however, 
provides and exception to the one-year policy in Section 753(b)(1)(C) 
for investigations initiated within one year after the date on which the 
WTO Agreement enters into force with respect to the United States. This 
exception  is  reflected  at  Section  207.46(c)(3)  of  the  new regulations 
which  pursuant  to  the  statute,  states  that  all  investigations  must  be 
completed within four years of the date the WTO Agreement enters into 
force  and  that  the  Commission  shall  confer  with  the  Department  of 
Commerce in determining whether to extend a completion date. Section 
207.46(c)(3) also provides a description of grounds that may justify the 
Commission extending a completion date; the grounds specified are not 
intended to be exclusive.

Section 207.46(d) specifies that the procedures set forth pertaining to 
final anti-dumping and countervailing duty investigations shall also be 
applicable to Section 753 investigations. This is consistent with Section 
753(b)(1)(A) of the Act.

Section 207.46(e) reflects  the requirements  of  Section 753(b)(4) with 
respect to Section 303 orders for which no request for review is filed. 
Similarly, Section 207.46(f) reflects the requirements of Section 753(c) 
for Section 303 investigations without an injury test that are pending or 



have been suspended when a  country has  become a signatory to  the 
WTO's Agreement on Subsidies and Countervailing Measures.

Section 207.46(g) concerns review requests made under Section 753(e). 
That Section permits a requesting party to file, simultaneously with its 
request for review under Section 753, a request for an expedited "sunset" 
review under  Section  751(c)  of  countervailing  or  anti-dumping  duty 
orders involving the same or comparable subject merchandise. Sections 
753(e)(1)(A)  and  753(e)(3)  indicate  that  if  the  Department  of 
Commerce, after consultation with the Commission, should determine to 
initiate a review pursuant to the request, the Commission shall conduct a 
consolidated  review pursuant  to  the  procedures  applicable  to  Section 
751(c) reviews.

The Commission has determined not to issue detailed regulations for 
Section 751(c) investigations as part of these interim rules. Instead, the 
Commission anticipates that it will promulgate such regulations pursuant 
to  notice-and-comment  rulemaking  procedures  promptly  after  the 
URAA's amendments to the Act become effective.

Nevertheless,  Section 207.46(g)  contains  a brief  specification of how 
any  Section  751(c)  reviews  initiated  by  Department  of  Commerce 
pursuant  to  requests  made  under  Section  753(e)  will  be  conducted. 
Section 207.46(g)(1) authorizes requests for expedited review, and states 
that  the  request  for  review  under  Section  751  (c)  should  set  forth 
evidence to establish why revocation of the order to be reviewed under 
Section 751 (c) would be likely to lead to continuation or recurrence of 
material  injury.  Again,  the  Commission  intends  to  promulgate  more 
detailed regulations concerning the content of requests for review under 
Section 751(c) as part of subsequent notice-and-comment rulemaking.



Section 207.46(g)(2) states that if the Department of Commerce should 
determine  to  initiate  a  Section  751(c)  review,  the  Commission  shall 
conduct a consolidated review under Sections 751(c) and 753 under the 
procedures set forth in Subparts A and C of Part 207. This implements 
the requirements of Section 753(e)(3) pending the promulgation of more 
detailed  procedural  rules  pertaining  to  Section  751(c)  investigations. 
Section 207.46(g)(3) states that if Commerce should determine not to 
initiate a Section 751(c) review, the Commission will proceed with the 
Section 753 review request pursuant to the procedures stated elsewhere 
in Section 207.46.

List of subjects in 19 CFR Part 207

Administrative  practice  and  procedure,  anti-dumping,  countervailing 
duties, investigations.

PART 207 - [AMENDED]

Part 207 is amended as set forth below:

1. The authority citation for Part 207 is revised to read as follows:

Authority: 19 U.S.C. 1303, 1336, 1671-1677n, 2482; Sec. 103, Pub. L. 
103-465, 108 Stat. 4809

1a. Section 207.1 is revised to read as follows:



§207.1 Applicability of part

Part 207 applies to proceedings of the Commission under Section 303, 
Section 516A and Title VII of the Tariff Act of 1930 (19 U.S.C. 1303, 
1516A  and  1671-1677n)  (the  Act),  other  than  investigations  under 
Section 783 (19 U.S.C. 1677n),  which will  be conducted pursuant to 
procedures  specified  by  the  Office  of  the  United  States  Trade 
Representative.

2. Paragraph (e) of Section 207.2 is revised to read as follows:

§207.2 Definitions applicable to Part 207

* * * *

(e) The term injury means: Material injury or threat of material injury to 
an  industry  in  the  United  States,  or  material  retardation  of  the 
establishment of an industry in the United States, by reason of imports 
into the United States  of  subject  merchandise which is  found by the 
administering authority to be subsidized, or sold, or likely to be sold, at 
less that its fair value.

3. Section 207.8 is revised to read as follows:



§207.8  Questionnaires  to  have  the  force  of  subpoenas;  subpoena 
enforcement.

Any questionnaire issued by the Commission in connection with any 
investigation under Section 303 or Title VII of the Act, may be issued as 
a subpoena and subscribed by a Commissioner, after which it shall have 
the force and effect of a subpoena authorized by the Commission.

Whenever any party or any other person fails to respond adequately to 
such a subpoena or whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner and in the 
form required, or otherwise significantly impedes an investigation, the 
Commission may:

(a) Use the facts otherwise available in making its determination;

(b) Seek judicial  enforcement of  the subpoena pursuant to 19 U.S.C. 
1333;

(c) Make inferences adverse to such person's position, if such person is 
an interested party that has failed to cooperate by not acting to the best 
of its ability to comply with a request for information; and

(d) Take such other actions as necessary to obtain needed information.

4.  Paragraphs (a)  and (c)(2) of Section 207.10 are revised to read as 
follows:



§207.10 Filing of petition with the Commission

(a) Filing of the petition. Any interested party who files a petition with 
the administering authority pursuant to Section 702(b) or 732(b) of the 
Act shall file copies of the petition, pursuant to Section 201.8 of this 
Chapter, with the Secretary on the same day the petition is filed with the 
administering authority. If the petition complies with the provisions of 
Section 207.11, it shall be deemed to be properly filed on the date on 
which the requisite number of copies of the petition is received by the 
Secretary. The Secretary shall notify the administering authority of that 
date. Notwithstanding Section 201.11 of this Chapter, a petitioner need 
not file an entry of appearance in the preliminary investigation instituted 
upon  the  filing  of  its  petition,  which  shall  be  deemed  an  entry  of 
appearance, although the petitioner must file an entry of appearance in 
any final investigation corresponding to that preliminary investigation.

* * * *

(c) * * *

(2)  When  not  made  in  the  petition,  any  allegations  of  critical 
circumstances under Section 703 or 733 of the Act shall be made in an 
amendment to the petition and shall be filed as early as possible. Critical 
circumstances  allegations,  whether  made  in  the  petition  or  in  an 
amendment  thereto,  shall  contain  information reasonably  available  to 
petitioner concerning the factors enumerated in Sections 705(b)(4)(A) 
and 735(b)(4)(A) of the Act.



§207.10 [Amended]

5. Paragraph (d) of Section 207.10 is removed.

6. Section 207.11 is revised to read as follows:

§207.11 Contents of petition.

The  petition  shall  be  signed  by  the  petitioner  or  his  duly  authorized 
officer,  attorney, or  agent,  and shall  set  forth the name,  address,  and 
telephone number of  the petitioner  and any such officer,  attorney, or 
agent, and the names of all representatives of petitioner who will appear 
in the investigation. The petition shall allege the elements necessary for 
the imposition of a duty under Section 701(a) or 731(a) of the Act and 
contain information reasonably available to the petitioner supporting the 
allegations.  Petitioners  are  advised  to  refer  to  the  administering 
authority's regulations concerning the contents of petitions.

7. Paragraph (b) of Section 207.21 is revised to read as follows:

§207.21 Prehearing and final staff reports.

* * * *



(b)  Final  staff  report.  After  the  hearing,  the  Director  shall  revise  the 
prehearing  staff  report  and  submit  to  the  Commission,  prior  to  the 
Commission's final determination, a final version of the staff report. The 
final staff report is intended to supplement and correct the information 
contained in the prehearing staff report.  A public version of the final 
staff  report  shall  be  made  available  to  the  public  and  a  business 
proprietary version shall also be made available to persons authorized to 
receive business proprietary information under Section 207.7.

8. Paragraph (c)(2) of Section 207.29 is added to read as follows:

§207.23 Hearing.

* * * *

(c) * * *

(2) Revision of transcripts. Within ten (10) days of the completion of a 
hearing,  but  in  any  event  at  least  one  (1)  day  prior  to  the  date  for 
disclosure of information set pursuant to Section 207.29(a), any person 
who  testified  at  the  hearing  may  submit  proposed  revisions  to  the 
transcript  of  his  testimony to  the  Secretary. No substantive  revisions 
shall  be  permitted.  If  in  the  judgement  of  the  Secretary  a  proposed 
revision does not alter the substance of the testimony in question, he 
shall incorporate the revision into a revised transcript.

9. A new Section 207.29 is added to read as follows:



§207.29 Comment of information.

(a) In any final investigation under Section 705 or 735 of the Act, the 
Commission shall specify a date on which it will disclose to all parties to 
the investigation all  information it  has  obtained on which the parties 
have  not  previously  had  an  opportunity  to  comment.  Any  such 
information that is business proprietary information will be released to 
persons authorized to obtain such information pursuant to Section 207.7. 
The date on which disclosure is made will occur after the filing of post 
hearing briefs pursuant to Section 207.24.

(b)  The  parties  shall  have  an  opportunity  to  file  comments  on  any 
information disclosed to them after they have filed their post hearing 
brief  pursuant  to  Section 207.24.  Comments  shall  only concern such 
information, and shall not exceed 10 pages of textual material, double 
spaced and single-sided, on stationery measuring 8 1/2 x 11 inches. A 
comment  may address  the  accuracy,  reliability,  or  probative  value  of 
such information by reference to information elsewhere in the record, in 
which  case  the  comment  shall  identify  where  in  the  record  such 
information is found. Comments containing new factual information or 
comments on information disclosed prior to the filing of the post hearing 
brief shall be disregarded. The date on which such comments must be 
filed will  be specified by the Commission when it  specifies the time 
information will be disclosed pursuant to paragraph (a) of this Section. 
The record shall close on the date such comments are due, except with 
respect to investigations subject to the provisions of Section 771(7)(G)
(iii) of the Act.

(c) This Section shall be applicable only to proceedings that have been 
self-initiated by the administering authority after, or initiated pursuant to 
petitions  or  requests  filed  after,  the  date  on  which  the  Agreement 
Establishing the World Trade Organization enters into force with respect 
to the United States.



10.  Paragraphs  (a)  and  (b)  of  Section  207.40  are  revised  to  read  as 
follows:

§207.40 Termination and suspension of investigation.

(a)  An  investigation  under  Title  VII  may  be  terminated  by  the 
Commission by giving notice in the Federal Register to all parties to the 
investigation, upon withdrawal of the petition by the petitioner, or upon 
issuance  of  a  final  negative  determination  or  termination  of  its 
investigation by the administering authority under Section 303, 705 or 
735 of  the  Act.  The Commission may not  terminate  an  investigation 
upon withdrawal  of  the  petition  by  the  petitioner,  however,  before  a 
determination  is  made  by  the  administering  authority  under  Section 
702(c), 703(b), 732(c) or 733(b) of the Act.

(b)  Upon  receipt  of  notice  of  suspension  of  an  investigation  by  the 
administering authority under Section 704(b) or (c) or 734(b), (c), or (1), 
of  the  Act,  the  Secretary  shall  issue  a  notice  of  suspension  of  the 
Commission  investigation.  Such  suspension  shall  not  prevent  the 
Director from conducting such other investigative activities as he deems 
appropriate  with  respect  to  the  subject  matter  of  the  suspended 
investigation.

* * * *

11. A new Section 207.46 is added to read as follows:



§207.46 Investigation concerning certain countervailing duty orders.

(a) Definitions. For purposes of this Section:

(1)  Requesting  party  means  an  interested  party  described  in  Section 
771(9) (C), (D), (E), (F) or (G) of the Act.

(2) Order means a countervailing duty order issued under Section 303 of 
the Act as to which the requirement of an affirmative determination of 
material injury under Section 303(a)(2) of the Act was not applicable at 
the time such order was issued.

(3) WTO Agreement means the Agreement Establishing the World Trade 
Organization entered into on 15 April 1994.

(b) Request for review. A requesting party may file with the Commission 
a request for an investigation under Section 753 of the Act within the 
time period established by Section 753(a)(3)  of  the Act.  The request 
should contain the following information:

(1) A description and identification of the relevant domestic like product, 
the industry in the United States producing that product that is likely to 
be materially injured by reason of imports of the subject merchandise if 
the Order is revoked, and each individual member of that industry.

(2) Information reasonably available to the requesting party concerning 
the  names  and  addresses  of  all  known  enterprises  believed  to  be 



manufacturing,  producing,  exporting,  or  importing  the  subject 
merchandise.

(3)  Information  reasonably  available  to  the  requesting  party 
documenting that the requesting party described in paragraph (b)(1) of 
this  Section  is  likely  to  be  materially  injured  by  reason  of  subject 
imports if the Order is revoked, including:

(i) Information concerning the capacity, production, sales, market share, 
inventories,  employment,  wages,  productivity,  profits,  ability  to  raise 
capital,  and  development  and  production  efforts  of  the  industry 
described in paragraph (b)(1) of this Section.

(ii) Information concerning current and projected production capacity in 
the  exporting  country  of  the  subject  merchandise,  inventories  of  the 
subject merchandise, and the existence of barriers to the importation of 
such merchandise into countries other than the United States.

(4)  Information  concerning  any  scope  and  anti-circumvention  rulings 
issued by the administering authority with respect to the Order.

(c) Initiation of investigation.

(1)  Upon  the  receipt  of  a  timely  filed  request  for  a  Section  753 
investigation  satisfying  the  requirements  of  paragraph  (b)  of  this 
Section,  the  Secretary  shall  publish  a  notice  of  initiation  of  such 
investigation in the Federal Register.



(2)  Subject  to  paragraph  (c)(3)  of  this  Section,  a  Section  753 
investigation  shall  be  completed  within  one  year  of  the  date  of 
publication  of  the  notice  of  initiation  of  such  investigation  in  the 
FEDERAL REGISTER.

(3) the Commission may take more than one year to complete Section 
753  investigations  for  which  requests  for  investigations  are  received 
within one year after the date on which the WTO Agreement enters into 
force with respect to the United States. All such investigations must be 
completed  within  four  years  of  that  date,  however,  in  determining 
whether to extend the completion date for a Section 753 investigation, 
the Commission shall consult with the administering authority. Grounds 
for extending completion include, but are not limited to, the desire to 
conduct investigations involving the same or similar domestic industries 
and domestic like products on a simultaneous basis, and the desire to 
efficiently manage the Commission's caseload.

(d) Conduct of investigations. The procedures set forth in subparts A and 
C of this part shall apply to all investigations initiated under this Section.

(e) When no request for review is filed. When there has been no properly 
filed and sufficient request for a Section 753 investigation of an Order, 
the Commission shall notify the administering authority that a negative 
determination  has  been  made  under  Section  753(a)  of  the  Act  with 
respect to that Order.

(f) Pending and suspended Section 303 Investigations. If, on the data on 
which a country becomes a signatory to the Agreement on Subsidies and 
Countervailing  Measures  referred  to  in  Section  101(d)(12)  of  the 
Uruguay Round Agreements Act, there is a Section 303 countervailing 
duty investigation in progress or suspended with respect to that country's 
merchandise  for  which  the  requirement  of  a  material  injury 



determination under Section 303(a)(2) of the Act was not applicable at 
the time the investigation was initiated, the Commission shall commence 
an investigation pursuant to the provisions of Section 753(c) of the Act 
with respect to pending investigations and suspended investigations to 
which Section 704(i)(1)(B) of the Act applies.

(g)  Request  for  simultaneous  expedited  Section  751(c)  review. (1)  A 
requesting party who requests a Section 753 review may at the same 
time request from the Commission and the administering authority an 
expedited review under Section 751(c) of the Act of a countervailing or 
anti-dumping  duty  order  involving  the  same  or  comparable  subject 
merchandise.  The request  for review under Section 751(c) of the Act 
should set forth evidence to establish why revocation of the order to be 
reviewed under Section 751(c) of  the Act would be likely to lead to 
continuation  or  recurrence  of  material  injury  and  should  additionally 
contain any information required by the regulations of the administering 
authority.

(2)  Should  the  administering  authority,  after  consulting  with  the 
Commission,  determine  not  to  initiate  a  Section  751(c)  review,  the 
Commission shall conduct a consolidated review under Sections 751(c) 
and  753  of  the  Act  of  the  orders  involving  the  same or  comparable 
subject merchandise. The procedures set forth in subparts A and C of this 
part shall apply to any such consolidated review.

(3)  Should  the  administering  authority,  after  consulting  with  the 
Commission,  determine  not  to  initiate  a  Section  751(c)  review,  the 
Commission will consider the request for a Section 753 review pursuant 
to the procedures established in this Section.

By order of the Commission:



Issued: 24 December 1994

Donna R. Koehnke,

Secretary.
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Subpart E - Effective Dates

353.71 Effective dates of amendments to the Tariff Act of 1930 made by 
the Omnibus Trade and Competitiveness Act of 1988.

ANNEX I - TIME-LIMITS FOR SUBMISSIONS SPECIFIED IN THIS 
PART

AUTHORITY: 5 U.S.C. 301, and Subtitle IV, Parts II, III, and IV of the 
Tariff Act of 1930, as amended by Title I of The Trade Agreements Act 
of 1979, Pub. L. 96-39, 93 Stat. 150, and Section 221 and Title VI of the 
Trade and Tariff Act of 1984, Pub. L. 98-573, 98 Stat. 294, and Title I, 
Subtitle C, Part II of the Omnibus Trade and Competitiveness Act of 
1988, Pub. L. No. 100-418, 102 Stat. 1107 (1988).

SOURCE: 54 FR 12769, 28 March 1989; 54 FR 13294, 31 March 1989, 
unless otherwise noted.

Subpart A - Scope and Definitions

§353.1 Scope.

This part sets forth procedures and rules applicable to proceedings under 
Title VII of the Tariff Act of 1930, as amended (19 U.S.C. 1673-1677h) 
(the "Act"), relating to the imposition of anti-dumping duties. This part 
incorporates the regulatory changes made pursuant to Title  VI of  the 
Trade and Tariff Act of 1984 (Pub. L. No. 98-573; 30 October 1984) and 



Title XVIII, Sub Title B, Chapter 3, of the Tax Reform Act of 1986 (Pub. 
L. No. 99-514, 22 October 1986).

§353.2 Definitions.

(a) Act. Act means the Tariff Act of 1930, as amended.

(b)  Commission.  Commission  means  the  United  States  International 
Trade Commission.

(c) Country. Country means a foreign country or a political subdivision, 
dependent territory, or possession of a foreign country.

(d) Customs Service. Customs Service means the United States Customs 
Service of the United States Department of the Treasury.

(e)  Department.  Department  means  the  United  States  Department  of 
Commerce.

(f) Dumping margin and weighted-average dumping margin.

(1)  Dumping margin means the amount by which the foreign market 
value exceeds the United States price of the merchandise.



(2) The weighted-average dumping margin is the result of dividing the 
aggregated dumping margins by the aggregated United States prices.

(g) Factual information. Factual information means:

(1) Initial and supplemental questionnaire responses;

(2) Data or statements of fact in support of allegations;

(3) Other data or statements of facts; and

(4) Documentary evidence.

(h) Home market country. The home market country is the country in 
which the merchandise is produced.

(i) Importer. Importer means the person by whom, or for whose account, 
the merchandise is imported.

(j)  Industry.  Industry  means  the  producers  in  the  United  States 
collectively of the like product,  except those producers in the United 
States that the Secretary excludes under Section 771(4)(B) of the Act on 
the grounds that  they are  also importers  (or  are  related to  importers, 
producers, or exporters) of the merchandise. Under Section 771(4)(C) of 
the Act, an industry may mean producers in the United States, as defined 



above in this paragraph, in a particular market in the United States if 
such  producers  sell  all  or  almost  all  of  their  production  of  the  like 
product in that market and if the demand for the like product in that 
market is not supplied to any substantial degree by producers of the like 
product located elsewhere in the United States.

(k) Interested party. Interested party means:

(1) A producer, exporter, or United States importer of the merchandise, 
or a trade or business association a majority of the members of which are 
importers of the merchandise;

(2) The government of the home market country;

(3) A producer in the United States of the like product or seller (other 
than a retailer) in the United States of the like product produced in the 
United States;

(4)  A certified  or  recognized  union  or  group  of  workers  which  is 
representative of the industry or of sellers (other than retailers) in the 
United States of the like product produced in the United States;

(5) A trade or business association a majority of the members of which 
are producers in the United States of the like product or sellers (other 
than retailers) in the United States of the like product produced in the 
United States; or



(6) An association a majority of the members of which are interested 
parties, as defined in paragraph (k)(3), (k)(4), or (k)(5) of this Section.

(1) Investigation. An investigation begins on the date of publication of 
notice of initiation of investigation and ends on the date of publication of 
the earliest of (1) notice of termination of investigation, (2) notice of 
rescission of investigation, (3) notice of a negative determination that 
has the effect of terminating the proceeding, or (4) an order.

(m)  The  merchandise.  The  merchandise  means  the  class  or  kind  of 
merchandise imported or sold, or likely to be sold. for importation into 
the United States, that is the subject of the proceeding.

(n) Order. An order is an order issued by the Secretary under §353.21 or 
a finding under the Anti-dumping Act, 1921.

(o) Party to the proceeding. Party to the proceeding means any interested 
party,  within  the  meaning  of  paragraph  (k)  of  this  Section,  which 
actively participates, through written submissions of factual information 
or written argument, in a particular decision by the Secretary subject to 
judicial  review.  Participation  in  a  prior  reviewable  decision  will  not 
confer on any interested party to the proceeding status in a subsequent 
decision by the Secretary subject to judicial review.

(p) Person. Person includes any interested party as well  as any other 
individual, enterprise, or entity, as appropriate.



(q)  Proceeding.  A proceeding  begins  on  the  date  of  the  filing  of  a 
petition or publication of a notice of initiation under §353.11, and ends 
on  the  date  of  publication  of  the  earliest  notice  of  (1)  dismissal  of 
petition, (2) rescission of initiation, (3) termination of investigation, (4) a 
negative determination that has the effect of terminating the proceeding, 
(5)  revocation  of  an  order,  or  (6)  termination  of  a  suspended 
investigation.

(r) Producer; production. Producer means a manufacturer or producer. 
Production means manufacture or production.

(s) Reseller. Reseller means any person (other than the producer) whose 
sales the Secretary uses to calculate foreign market value or U.S. price, 
including the foreign reseller or exporter.

(t) Sale; likely sale. A sale includes a contract to sell and a lease that is 
equivalent to a sale. A likely sale means a person's irrevocable offer to 
sell.

(u) Secretary. Secretary means the Secretary of Commerce or a designee. 
The  Secretary  has  delegated  to  the  Assistant  Secretary  for  Import 
Administration  the  authority  to  make  final  determinations  under 
§353.18(i) and §353.20 and final results of review under §353.22(c). The 
Deputy Assistant Secretaries for Import Administration, Investigations, 
and Compliance have other delegated authority relating to anti-dumping 
duties.

§353.3 Record of proceedings.



(a)  Official  record.  The  Secretary  will  maintain  In  the  Import 
Administration  Central  Records  Unit,  at  the  location  stated  in 
§353.31(d),  an official  record of each proceeding.  The Secretary will 
include in the record all factual information, written argument, or other 
material developed by, presented to, or obtained by the Secretary during 
the  course  of  the  proceeding  which  pertains  to  the  proceeding.  The 
record  will  include  government  memoranda  pertaining  to  the 
proceeding,  memoranda of  ex parte  meetings,  determinations,  notices 
published in the FEDERAL REGISTER, and transcripts of hearings. The 
record will  not  include any factual  information,  written argument,  or 
other material which is not timely filed or which the Secretary returns to 
the submitter under §353.31(b)(2), 353.32(d), 353.32(g), or 353.34(c). 
The record will contain material that is public, proprietary, privileged, 
and classified. For purposes of Section 516A(b)(2) of the Act, the record 
is  the  official  record  of  each  judicially  reviewable  segment  of  the 
proceeding.

(b) Public record. The Secretary will maintain in the Central Records 
Unit a public record of each proceeding. The record will consist of all 
material  described in  paragraph (a)  of  this  Section that  the Secretary 
decides  is  public  information  within  the  meaning  of  §353.4(a), 
government memoranda or  portions of  memoranda that  the Secretary 
decides may be disclosed to the general public, plus public versions of 
all  determinations,  notices,  and transcripts.  The public record will  be 
available to the public for inspection and copying in the Central Records 
Unit (see §353.31(d)). The Secretary will charge an appropriate fee for 
providing copies of documents.

(c) Protection of records. Unless ordered by the Secretary or required by 
law,  no  record  or  portion  of  a  record  will  be  removed  from  the 
Department.

§353.4 Public, proprietary, privileged, and classified information.



(a)  Public  information.  The  Secretary  normally  will  consider  the 
following to be public information:

(1) Factual information of a type that has been published or otherwise 
made available to the public by the person submitting it;

(2) Factual information that is not designated proprietary by the person 
submitting it,

(3) Factual information which, although designated proprietary by the 
person submitting it, is in a form which cannot be associated with or 
otherwise used to identify activities of a particular person;

(4)  Publicly  available  laws,  regulations,  decrees,  orders,  and  other 
official documents of a country. including English translations; and

(5) Written argument relating to the proceeding that is not designated 
proprietary.

(b)  Proprietary information.  The Secretary normally will  consider the 
following  factual  information  to  be  proprietary  information,  if  so 
designated by the submitter:

(1)  Business  or  trade  secrets  concerning  the  nature  of  a  product  or 
production process;



(2) Production costs (but not the identity of the production components 
unless a particular component is a trade secret);

(3) Distribution costs (but not channels of distribution);

(4) Terms of sale (but not terms of sale offered to the public);

(5) Prices of individual sales, likely sales, or other offers (but not (i) 
components  of  prices,  such  as  transportation,  if  based  on  published 
schedules, (ii) dates of sale, (iii) product descriptions except as described 
in paragraph (b)(1), or (iv) order numbers);

(6) The names of particular customers, distributors, or suppliers (but not 
destination of  sale  or  designation of  type of  customer,  distributor,  or 
supplier, unless the destination or designation would reveal the name);

(7) The exact amount of the dumping margin on individual sales;

(8) The names of particular persons from whom proprietary information 
was obtained; and

(9) Any other specific business information the release of which to the 
public would cause substantial harm to the competitive position of the 
submitter.



(c)  Privileged  information.  The  Secretary  will  consider  information 
privileged  if,  based  on  principles  of  law  concerning  privileged 
information,  the Secretary decides that  the information should not  be 
released to the public or to parties to the proceeding.

(d) Classified information. Classified information is information that is 
classified under  Executive Order  No.  12356 of  2  April  1982 (43 FR 
28949) or successor executive order, if applicable.

§353.5 Trade and Tariff Act of 1984 - effective date.

In accordance with Section 626 of the Trade and Tariff Act of 1984 (Pub. 
L. No. 98-573) (for purposes of this subpart, referred to as "the 1984 
Act"), the amendments to the Act made by Title VI of the 1984 Act are 
effective as follows:

(a) Except as provided in paragraphs (b), (c), and (d) of this Section, all 
amendments made by Title VI of the 1984 Act which affect authorities 
administered by the Secretary are effective on 30 October 1984.

(b) Amendments made by Sections 602, 609, 611, 612, and 620 of the 
1984 Act  which affect  authorities  administered by the Secretary take 
effect immediately with respect to all investigations and administrative 
reviews begun on or after 30 October 1984.



(c)  Amendments  made  by  Section  623  of  the  1984  Act,  regarding 
judicial review, apply with respect to civil actions pending on, or filed 
on or after, 30 October 1984.

(d)  Notwithstanding  the  provisions  of  paragraphs  (a)  and  (b)  of  this 
Section, the Secretary may implement the amendments of the 1984 Act 
at a date later than 30 October 1984, if the Secretary determines that 
implementation in accordance with paragraph (a) or (b) of this Section 
would prevent the Department from complying with other requirements 
of law.

§353.6 De minimis weighted-average dumping

(a) Disregarding de minimis weighted-average dumping margins. Except 
as provided in paragraph (b), the Secretary will disregard any weighted-
average dumping margin that is less than 0.5 per cent ad valorem, or the 
equivalent specific rate.

(b) Assessment of de minimis margins. For purposes of assessment of an 
anti-dumping  duty,  the  Secretary  will  not  disregard  any  de  minimis 
dumping margin.

Subpart B - Anti-dumping Duty Procedures

§353.11 Self-initiation



(a)  In  general.  (1)  If  the  Secretary  determines  from  available 
information,  including  information  obtained  during  a  period  of 
monitoring under paragraph (c) of this Section, that an investigation is 
warranted with respect to the merchandise, the Secretary will initiate an 
investigation  and  publish  in  the  FEDERAL  REGISTER  notice  of 
"Initiation of Anti-dumping Duty Investigation".

(2) The notice will include:

(i) A description of the merchandise, after consultation as appropriate 
with the Commission;

(ii) The name of the home market country and, if the merchandise is 
imported from a country other than the home market country, the name 
of  the  intermediate  country  (§353.47)  or  country  through  which  the 
merchandise is transshipped (§353-46(c)); and

(iii) A summary of the available information that would, if accurate, sup 
port the imposition of anti-dumping duties.

(b) Information provided to the Commission. The Secretary will notify 
the Commission at the time of initiation of the investigation and will 
make  available  to  it  and  to  its  employees  directly  involved  in  the 
proceeding all information upon which the Secretary based the initiation 
and  which  the  Commission  may  consider  relevant  to  its  injury 
determinations.



(c) Persistent dumping monitoring. (1) The Secretary may monitor, for a 
period  not  to  exceed  one  year,  imports  from  an  additional  supplier 
country of the same class or kind of merchandise as the merchandise 
which is subject to two or more orders under this part if the Secretary 
concludes from available information, including information in a request 
for monitoring under this paragraph,that:

(i)  There  is  reason  to  believe  or  suspect  an  extraordinary  pattern  of 
persistent injurious dumping exists with regard to shipments from one or 
more additional supplier countries; and

(ii) This extraordinary pattern is causing a serious commercial problem 
for the industry.

(2) For the purposes of this Section, "additional supplier country" means 
a country regarding which no order is in effect and no investigation is 
pending under this part as to the class or kind of merchandise referred to 
in paragraph (c)(1) of this Section.

(3)  To  the  extent  practicable,  the  Secretary  will  expedite  any 
investigation initiated under paragraph (a) of this Section as a result of 
monitoring under paragraph (c)(1) of this Section.

§ 353.12 Petition requirements.

(a) In general. Any interested party, as defined in paragraph (k)(3), (k)
(4),  (k)(5),  or  (k)(6)  of  §353.2,  may file  on  behalf  of  an  industry  a 
petition under  this  Section requesting the imposition of  anti-dumping 



duties equal to the alleged amount of the dumping margin, if that person 
has reason to believe that:

(1) The merchandise is being, or is likely to be, sold at less than fair 
value; and

(2) That industry is materially injured, is threatened with material injury, 
or its establishment is materially retarded by the merchandise.

Factual  information  in  the  petition  shall  be  certified,  as  provided  in 
§353.31(i).

(b) Contents of petition. The petition shall contain the following, to the 
extent reasonably available to the petitioner:

(1) The name and address of the petitioner and any person the petitioner 
represents;

(2) The identity of the industry on behalf of which the petitioner is filing, 
including the names and addresses of other persons in the industry (if 
numerous,  provide  information  at  least  for  persons  that,  based  on 
publicly available information, individually accounted for 2 per cent or 
more of the industry, in terms of sales or production levels, during the 
most recent 12-month period);

(3)  A statement indicating whether the petitioner has filed for  import 
relief under Sections 337 or 702 of the Act (19 U.S.C. 1337, 1671a), 



Sections 201 or 301 of the Trade Act of 1974 (19 U.S.C.2251 or 2411), 
or Section 232 of the Trade Expansion Act of 1962 (19 U.S.C. 1862) 
with respect to the merchandise;

(4) A detailed description of the merchandise that defines the requested 
scope of the investigation, including technical characteristics and uses of 
the merchandise, and its current U.S. tariff classification number.

(5) The name of the home market country and, if the merchandise is 
imported from a country other than the home market country, the name 
of the intermediate country (§353.47) or the country through which the 
merchandise is transshipped (§353.46(c));

(6) The names and addresses of each person the petitioner believes sells 
the merchandise at less than fair value and the proportion of total exports 
to the United States which each person accounted for during the most 
recent 12-month period (if numerous, provide information at least for 
persons  that,  based  on  publicly  available  information,  individually 
accounted for 2 per cent or more of the exports);

(7) All factual information (particularly documentary evidence) relevant 
to the calculation of the United States price of the merchandise and the 
foreign market value of such or similar merchandise, in accordance with 
subpart D of this part (if unable to furnish information on foreign sales 
or costs, provide information on production costs in the United States, 
adjusted to reflect production costs in the home market country of the 
merchandise);

(8) If the merchandise is from a country that the Secretary has found to 
be a state-controlled-economy country, factual information relevant to 



the calculation of foreign market value, as provided in subpart D of this 
part, using a method described in §353.52.

(9) The volume and value of the merchandise during the most recent 2-
year period and any other recent period that the petitioner believes to be 
more representative or, if the merchandise was not imported during the 
2-year period, information as to the likelihood of its sale for importation;

(10)  The  name  and  address  of  each  person  the  petitioner  believes 
imports  or,  if  there  were  no  importations,  is  likely  to  import  the 
merchandise;

(11)  Factual  information  regarding  material  injury,  threat  of  material 
injury,  or  material  retardation,  as  described  in  19  CFR  207.11  and 
207.26;

(12)  If  the  petitioner  alleges  "critical  circumstances"  under  §353.16, 
factual information regarding:

(i) Material injury which is difficult to repair;

(ii) Massive imports in a relatively short period; and

(iii) Either: (A) A history of dumping; or (B) The importer's knowledge 
that the producer or reseller was selling the merchandise at less than its 
foreign market value, as described in §353.16(a); and



(13) Any other factual information on which the petitioner relies.

(c)  Simultaneous  filing  with  Commission.  The  petitioner  must  file  a 
copy of the petition with the Commission and the Secretary on the same 
day and so certify in submitting the petition to the Secretary.

(d) Proprietary status of information. The Secretary will not consider any 
factual  information  for  which  the  petitioner  requests  proprietary 
treatment unless the petitioner meets the requirements of §353.32.

(e) Amendment of petition. The Secretary will allow timely amendment 
of  the  petition.  The  petitioner  must  file  an  amendment  with  the 
Commission  and  the  Secretary  on  the  same  day  and  so  certify  in 
submitting  the  amendment  to  the  Secretary.  The  timeliness  of  new 
allegations is controlled under § 353.31.

(f)  Where  to  file;  time  of  filing;  format  and  number  of  copies.  The 
requirements of §353.31 (d), (e), and (f) apply to this Section.

(g)  Notification  of  representative  of  the  home market  country.  Upon 
receipt of a petition, the Secretary will deliver a public version of the 
petition,  as  described  in  §353.31(e)(2),  to  a  representative  in 
Washington, DC, of the government of the home market country.

(h) Assistance to small businesses; additional information.



(1)  The  Secretary  will  provide  technical  assistance  to  eligible  small 
businesses,  as  defined  in  Section  339  of  the  Act,  to  enable  them to 
prepare  and  file  petitions.  The  Secretary  may  deny  assistance  if  the 
Secretary  concludes  that  the  petition,  if  filed,  could  not  satisfy  the 
requirements of § 353.13.

(2) For additional information concerning petitions, contact the Deputy 
Assistant  Secretary  for  Investigations,  Import  Administration, 
International  Trade  Administration,  Room B099,  U.S.  Department  of 
Commerce, Pennsylvania Avenue and 14th Street, NW., Washington, DC 
20230; (202) 377-5497.

(i) Limitation of communication before initiation. Before the Secretary 
decides whether to initiate an investigation, the Secretary will not accept 
from an  interested  party,  as  defined  in  paragraph  (k)(1)  or  (k)(2)  of 
§353.2,  oral  or  written  communication  regarding  a  petition  except 
inquiries concerning the status of the proceeding.

(The information collection requirements in paragraph (b) of this Section 
have been approved by the Office of  Management and Budget under 
Control number 0625-0105)

§353.13 Determination of sufficiency of petition.

(a) Determination of sufficiency. Not later than 20 days after a petition is 
filed under §353.12, the Secretary will determine whether the petition 
properly  alleges  the  basis  on  which  an  anti-dumping  duty  may  be 
imposed under Section 731 of the Act, contains information reasonably 
available to the petitioner supporting the allegations, and is filed by an 



interested party as defined in paragraph (k)(3), (k)(4), (k)(5), or (k)(6) of 
§353.2.

(b) Notice of initiation. If the Secretary determines that the petition is 
sufficient under paragraph (a), the Secretary will initiate an investigation 
and publish in the FEDERAL REGISTER notice of "Initiation of Anti-
dumping Duty Investigation". The notice will  include the information 
described in §353.11(a)(2). The Secretary will notify the Commission at 
the time of initiation of the investigation and will make available to it 
and to its employees directly involved in the proceeding all information 
upon which the Secretary based the initiation and which the Commission 
may consider relevant to its injury determinations.

(c) Insufficiency of petition. If the Secretary determines that a petition is 
insufficient  under  paragraph  (a)  of  this  Section,  the  Secretary  will 
dismiss the petition in whole or in part and, if appropriate, terminate the 
proceeding.  The Secretary will  notify the petitioner  in  writing of  the 
reasons  for  dismissal,  notify  the  Commission  of  the  dismissal  and 
publish  in  the  FEDERAL REGISTER  notice  of  "Dismissal  of  Anti-
dumping Duty Petition," summarizing the reasons for dismissal.

§353.14 Request for exclusion from anti-dumping duty order.

(a) Any producer or reseller that desires exclusion from an anti-dumping 
duty order must submit to the Secretary, not later than 30 days after the 
date of publication of the notice of initiation under §353.11 or 353.13, an 
irrevocable written request for exclusion.

(b)  The  person  must  submit  with  the  request:  (1)  The  person's 
certification that:



(i) There is no dumping margin on the merchandise sold or likely to be 
sold, as defined in §353.2(t), by the person during the minimum period 
described in §353.42(b)(1); and

(ii) The person will not in the future sell the merchandise at less than 
foreign market value; and

(2) If the person is not the producer of the merchandise, the certification 
under paragraph (b)(1) of this Section of the suppliers and producers of 
the merchandise.

(c) The Secretary will investigate requests for exclusion to the extent 
practicable in each investigation.

§353.15 Preliminary determination.

(a) In general. (1) Not later than 160 days after the date of filing of a 
petition or the date of publication of notice of initiation under §353.11, 
the  Secretary  will  make  a  determination  based  on  the  available 
information at the time whether there is a reasonable basis to believe or 
suspect that the merchandise is being sold at less than fair value. The 
Secretary will not make the determination unless the Commission has 
made an affirmative preliminary determination.

(2) The Secretary's determination will include:



(i)  The  factual  and  legal  conclusions  on  which  the  determination  is 
based;

(ii) The estimated weighted-average dumping margin, if any, for each 
person investigated and an appropriate rate for persons not investigated; 
and (iii) A preliminary finding on critical circumstances, if appropriate, 
under §353.16(b)(2)(i).

(3) If affirmative the Secretary's determination will also:

(i) Order the suspension of liquidation of all entries of the merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
date  of  publication  of  the  notice  of  the  Secretary's  preliminary 
determination; and

(ii) Impose provisional measures by instructing the Customs Service to 
require  for  each  entry  of  the  merchandise  suspended  under  this 
paragraph  a  cash  deposit  or  bond  equal  to  the  estimated  weighted-
average dumping margin.

(4) The Secretary will publish in the FEDERAL REGISTER notice of 
"Affirmative  (Negative)  Preliminary  Anti-dumping  Duty 
Determination,"  including  the  estimated  weighted-average  dumping 
margin, if any, and an invitation for argument consistent with § 353.38.

(5)  The  Secretary  will  notify  all  parties  to  the  proceeding  and  the 
Commission.



(b)  Postponement  in  extraordinarily  complicated  investigation.  If  the 
Secretary decides the investigation is  extraordinarily complicated,  the 
Secretary may postpone the preliminary determination to not later than 
210  days  after  the  proceeding  begins.  The  Secretary  will  base  the 
decision on express findings that:

(1)  The  respondent  parties  to  the  proceeding  are  cooperating  in  the 
investigation;

(2) The investigation is extraordinarily complicated by reason of (i) the 
large number or complex nature of the transactions or adjustments under 
subpart D of this part, (ii) novel issues raised, or (iii) the large number of 
producers and resellers: and

(3) Additional time is needed to make the preliminary determination.

(c) Postponement at the request of the petitioner. If the petitioner not 
later  than  25  days  before  the  scheduled  date  for  the  Secretary's 
preliminary  determination,  requests  a  postponement  and  states  the 
reasons  for  the  request,  the  Secretary  will  postpone  the  preliminary 
determination to not later than 210 days after the date of filing of the 
petition,  unless  the  Secretary  finds  compelling  reasons  to  deny  the 
request.

(d)  Notice of  postponement.  If  the Secretary decides to postpone the 
preliminary determination under paragraph (b) or (c) of this Section, the 
Secretary will notify all parties to the proceeding not later than 20 days 
before the scheduled date for the Secretary's preliminary determination 
and will publish in the FEDERAL REGISTER notice of "Postponement 



of Preliminary Anti-dumping Duty Determination," stating the reasons 
for the postponement.

(e) Expedited preliminary determination. Not later than 75 days after the 
initiation of an investigation under §353.13, the Secretary will review 
the  record  of  the  first  60  days  of  the  investigation.  If  the  available 
information  is  sufficient  for  the  Secretary  to  make  a  preliminary 
determination, the Secretary will disclose to the petitioner, and any party 
to the proceeding that has requested disclosure, all available public and 
proprietary information (subject to the requirements of § 353.34). If, not 
later  than  three  business  days  after  disclosure,  each  party  to  whom 
disclosure  was  made  furnishes  an  irrevocable  written  waiver  of 
verification  and  agrees  to  a  preliminary  determination  based  on 
information  in  the  record  on  the  60th  day  of  the  investigation,  the 
Secretary will  make an expedited  preliminary determination not  later 
than 90 days after initiation of the investigation.

(f) Commission access to information. The Secretary will make available 
to  the  Commission  and  to  employees  of  the  Commission  directly 
involved in  the  proceeding all  information upon which the  Secretary 
based  the  determination  and  which  the  Commission  may  consider 
relevant to its injury determination.

(g) Disclosure. Promptly after making the preliminary determination, the 
Secretary  will  provide  to  parties  to  the  proceeding  which  request 
disclosure a further explanation of the calculation methodology used in 
making the determination.

§353.16 Critical circumstances findings.



(a) In general. If a petitioner submits to the Secretary a written allegation 
of critical circumstances, with reasonably available factual information 
supporting the allegation, not later than 21 days before the scheduled 
date of  the Secretary's  final  determination,  or  on the Secretary's  own 
initiative in an investigation under §353.11, the Secretary will make a 
finding whether:

(1) (i) There is a history of dumping in the United States or elsewhere of 
the same class or kind of merchandise as the merchandise subject to the 
investigation; or

(ii)  The  importer  knew  or  should  have  known  that  the  producer  or 
reseller was selling the merchandise at less than its foreign market value; 
and

(2)  There  have  been  massive  imports  of  the  merchandise  over  a 
relatively short period.

(b) Preliminary finding. (1) If  the petitioner submits the allegation of 
critical circumstances not later than 30 days before the scheduled date 
for  the  Secretary's  final  determination  under  §353.20,  the  Secretary, 
based  on  the  available  information,  will  make  a  preliminary  finding 
whether there is  a  reasonable basis  to  believe or suspect  that  critical 
circumstances as described in paragraph (a) of this Section exist.

(2) The Secretary will issue the preliminary finding:



(i)  Not  later  than  the  Secretary's  preliminary  determination  under 
§353.15, if the allegation is submitted not later than 20 days before the 
scheduled date for the preliminary determination; or

(ii) Not later than 30 days after the petitioner submits the allegation, if 
the allegation is submitted later than 20 days before the scheduled date 
for the Secretary's preliminary determination.

The Secretary will notify the Commission and publish in the FEDERAL 
REGISTER notice of the preliminary finding.

(c)  Suspension  of  liquidation.  If  the  Secretary  makes  an  affirmative 
preliminary finding of critical circumstances, either before or at the time 
of  an  affirmative  preliminary  determination  under  §353.15,  any 
suspension of liquidation ordered under §353.15 will apply to all entries 
of the merchandise covered by the finding entered, or withdrawn from 
warehouse, for consumption on or after 90 days before the date of the 
order of suspension. If the Secretary makes an affirmative preliminary 
finding  of  critical  circumstances  after  an  affirmative  preliminary 
determination  under  §353.15,  the  Secretary  will  amend  the  order 
suspending liquidation to apply to all entries of the merchandise covered 
by the finding entered, or withdrawn from warehouse, for consumption 
on or after 90 days before the date suspension of liquidation was first 
ordered.

(d) Final finding. For any allegation submitted not later than 21 days 
before the scheduled date for the Secretary's final determination under 
§353.20,  the  Secretary  will  make  a  final  finding  on  critical 
circumstances. If the final finding is affirmative and if the Secretary did 
not make an affirmative preliminary finding of critical circumstances, 
the Secretary will order the suspension of liquidation of all entries of the 
merchandise entered, or withdrawn from warehouse, for consumption on 



or  after  90 days  before  the  date  the Secretary ordered suspension of 
liquidation  either  as  part  of  an  affirmative  preliminary  or  final 
determination. If the final finding is negative and if the Secretary made 
an  affirmative  preliminary  finding  of  critical  circumstances,  the 
Secretary  will  end  the  retroactive  suspension  of  liquidation  ordered 
under  paragraph  (c)  of  this  Section,  and  will  instruct  the  Customs 
Service to release the cash deposit or bond.

(e)  Findings  in  self-initiated  investigations.  In  investigations  initiated 
under §353.11, the Secretary will make a preliminary and final finding 
on critical circumstances without regard to the time limits in paragraphs 
(b) and (d) of this Section.

(f) Massive imports. (1) In determining for the purpose of Paragraph (a) 
of this Section whether imports of the merchandise have been massive, 
the Secretary normally will examine:

(i) The volume and value of the imports;

(ii) Seasonal trends; and

(iii) The share of domestic consumption accounted for by the imports.

(2)  In  general,  unless  the  imports  during  the  period  identified  in 
paragraph (g) of this Section have increased by at least 15 per cent over 
the  imports  during  an  immediately  preceding  period  of  comparable 
duration, the Secretary will not consider the imports massive.



(g)  Relatively  short  period.  For  the  purpose  of  paragraph  (a)  of  this 
Section, the Secretary normally will consider the period beginning on 
the date the proceeding begins and ending at least three months later. 
However, if the Secretary finds that importers, or exporting producers or 
resellers, had reason to believe, at some time prior to the beginning of 
the proceeding,  that  a  proceeding was likely, then the Secretary may 
consider a period of not less than three months from that earlier time.

§353.17 Termination of investigation.

(a) Withdrawal of petition. (1) Except as provided in paragraph (b) of 
this  Section,  the  Secretary  may  terminate  an  investigation  upon 
withdrawal of the petition by the petitioner, or on the Secretary's own 
initiative in an investigation initiated under §353.11, after notifying all 
parties to the proceeding and after consultation with the Commission. 
The Secretary may not terminate an investigation unless the Secretary 
concludes the termination is in the public interest.

(2)  If  the  Secretary  terminates  an  investigation,  the  Secretary  will 
publish in the FEDERAL REGISTER notice of "Termination of Anti-
dumping Duty Investigation" together with, when appropriate, a copy of 
any  correspondence  with  the  petitioner  forming  the  basis  of  the 
withdrawal and the termination.

(b) Withdrawal of petition based on acceptance of quantitative restriction 
agreements. (1) The Secretary may not terminate under paragraph (a) of 
this Section an investigation by accepting an understanding or other kind 
of agreement with the government of the home market country to restrict 
the volume of the merchandise unless the Secretary, taking into account 
the  factors  listed  in  Section 734(a)(2)(B)  of  the Act,  is  satisfied that 
termination is in the public interest.



(2)  In  deciding  for  the  purpose  of  paragraph  (b)(1)  of  this  Section 
whether termination is in the public interest, the Secretary, to the extent 
practicable,  will  consult  with  representatives  of  potentially  affected 
United States consuming industries and potentially affected persons in 
the industry, including persons not parties to the proceeding.

(c) Negative determination. An investigation terminates, without further 
comment or action, upon publication in the FEDERAL REGISTER of 
the  Secretary's  negative  final  determination  or  the  Commission's 
negative preliminary or final determination.

(d) End of suspension of liquidation. If the Secretary previously ordered 
suspension of liquidation, the Secretary will order the suspension ended 
on the date of publication of the notice of termination under paragraph 
(a)  of  this  Section  or  on  the  date  of  publication  of  a  negative 
determination  referred  to  in  paragraph  (c)  of  this  Section,  and  will 
instruct the Customs Service to release any cash deposit or bond.

§353.18 Suspension of investigation.

(a) Agreement to eliminate completely sales at less than foreign market 
value or to cease exports. If the Secretary is satisfied that suspension is 
in the public interest, the Secretary may suspend an investigation at any 
time  before  the  Secretary's  final  determination  by  accepting  an 
agreement  with  exporters  (producers  and  resellers)  that  account  for 
substantially all of the merchandise:



(1) To eliminate completely sales at less than foreign market value with 
respect  to  the  merchandise,  effective  on  the  date  of  suspension  of 
investigation; or

(2) To cease exports of the merchandise not later than 180 days after the 
date of publication of the notice of suspension of investigation.

(b)  Agreement  eliminating  injurious  effect.  (1)  As  provided  in  this 
paragraph  and  paragraph  (b)(2)  of  this  Section,  the  Secretary  may 
suspend  an  investigation  at  any  time  before  the  Secretary's  final 
determination if the Secretary:

(i) Is satisfied that the proposed suspension is in the public interest;

(ii) finds that extraordinary circumstances are present; and

(iii)  finds  that  the  agreement  will  eliminate  completely  the  injurious 
effect of the merchandise.

(2) The Secretary may suspend an investigation under paragraph (b)(1) 
of this Section by accepting an agreement with exporters (producers and 
resellers)  that  account  for  substantially  all  of  the merchandise,  if  the 
Secretary finds that:

(i) The agreement will prevent the suppression or undercutting by the 
merchandise of prices of like products produced in the United States; 
and



(ii) The agreement will ensure that, for each entry of each exporter, the 
dumping margin will not exceed 15 per cent of the weighted-average 
dumping margin for that exporter stated in the Secretary's preliminary 
determination (or final determination in investigations continued under 
§353.18(i)).

(c) Definition of "substantially all." For purposes of paragraphs (a) and 
(b)(2) of this Section, exporters which account for "substantially all" of 
the  merchandise means  exporters  (producers  and resellers),  that  have 
accounted  for  not  less  than  85  per  cent  by  value  or  volume  of  the 
merchandise during the period for which the Department is measuring 
dumping  in  the  investigation  or  such  other  period  that  the  Secretary 
considers representative.

(d)  Definition  of  "extraordinary  circumstances."  For  purposes  of 
paragraph  (b)  of  this  Section,  "extraordinary  circumstances"  means 
circumstances in which (1) suspension of the investigation will be more 
beneficial to the industry than continuation of the investigation, and (2) 
there are a large number of transactions or adjustments under subpart D 
of this part, the issues raised are novel, or the number of producers and 
resellers is large.

(e)  Monitoring.  The  Secretary  will  not  accept  an  agreement  unless 
effective monitoring of the agreement by the Secretary is practicable. In 
monitoring  an  agreement  under  paragraph  (b)  of  this  Section,  the 
Secretary will not be obliged to ascertain on a continuing basis the prices 
in the United States of the merchandise or of like products produced in 
the United States.



(f) Exports not to increase during interim period. The Secretary will not 
accept an agreement under paragraph (a)(2) of this Section unless the 
agreement ensures that the quantity of the merchandise exported during 
the  interim  period  set  forth  in  the  agreement  does  not  exceed  the 
quantity  of  the  merchandise  exported  during  a  period  of  comparable 
duration that the Secretary considers representative.

(g)  Procedure  for  suspension  of  investigation.  (1)  The  exporters 
(producers and resellers) shall:

(i) Submit to the Secretary a proposed agreement not later than 45 days 
before the scheduled date for the Secretary's final determination under 
§353.20; and

(ii)  Serve  a  copy  of  an  agreement  preliminarily  accepted  by  the 
Secretary  on  other  parties  to  the  proceeding  not  later  than  the  day 
following the Secretary's preliminary acceptance.

(2) The Secretary will:

(i)  Not later than 30 days before the date the Secretary suspends the 
investigation,  notify  all  parties  to  the  proceeding  of  the  proposed 
suspension  and  provide  to  the  petitioner  a  copy  of  the  agreement 
preliminarily accepted by the Secretary (the agreement shall contain the 
procedures  for  monitoring  compliance  and  a  statement  of  the 
compatibility of the agreement with the requirements of this Section); 
and



(ii) Consult with the petitioner concerning the proposed suspension.

(3) The Secretary will provide all interested parties and United States 
government agencies an opportunity to submit, not later than 10 days 
before the scheduled date for the Secretary's final determination, written 
argument and factual information concerning the proposed suspension.

(h) Acceptance of agreement. (1) If the Secretary accepts an agreement 
to suspend an investigation, the Secretary will publish in the FEDERAL 
REGISTER notice of "Suspension of Anti-dumping Duty Investigation," 
including the  text  of  the agreement.  If  the Secretary has  not  already 
published notice of affirmative preliminary determination, the Secretary 
will include that notice. In accepting an agreement, the Secretary may 
rely on factual or legal conclusions the Secretary reached in or after the 
affirmative preliminary determination.

(2) If  the Secretary suspends an investigation based on an agreement 
under  paragraph (a)  of  this  Section,  the  Secretary  will  not  order  the 
suspension of liquidation of entries of the merchandise. If the Secretary 
previously ordered suspension of liquidation, the Secretary will order the 
suspension  of  liquidation  ended  on  the  effective  date  of  notice  of 
suspension  of  investigation  and  will  instruct  the  Customs  Service  to 
release any cash deposit or bond.

(3) If  the Secretary suspends an investigation based on an agreement 
under  paragraph  (b)  of  this  Section,  the  Secretary  will  order  the 
suspension of liquidation to continue or to begin, as appropriate.  The 
suspension of liquidation will not end until the Commission completes 
any requested review, under Section 734(h) of the Act, of the agreement. 
If the Commission receives no request for review within 20 days after 
the date of publication of the notice of suspension of investigation, the 
Secretary will order the suspension of liquidation ended on the 21st day 



after the date of publication, and will instruct the Customs Service to 
release any cash deposit or bond.

(4)  If  the  Commission  undertakes  a  review  of  an  agreement  under 
Section 734(h) of the Act and determines that the agreement will not 
eliminate the injurious effect, the Secretary will resume the investigation 
on the date of publication of the Commission's determination as if the 
Secretary's affirmative preliminary determination had been made on that 
date. If the Commission determines that the agreement will eliminate the 
injurious  effect,  the  Secretary  will  continue  the  suspension  of 
investigation, order the suspension of liquidation ended on the date of 
publication of the Commission's determination, and instruct the Customs 
Service to release any cash deposit or bond.

(i) Continuation of investigation. (1) Not later than 20 days after the date 
of publication of the notice of suspension of investigation, an exporter or 
exporters  accounting  for  a  significant  proportion  of  exports  of  the 
merchandise or an interested party, as defined in paragraph (k)(3), (k)(4), 
(k)(5),  or  (k)(6) of  §353.2,  may request  in writing that  the Secretary 
continue the investigation. The party shall simultaneously file a request 
with the Commission to continue its investigation.

(2) Upon receiving the request, the Secretary and the Commission will 
continue the investigation.

(i)  If  the  Secretary  and  the  Commission  make  affirmative  final 
determinations,  the  suspension  agreement  will  remain  in  effect  in 
accordance with the factual and legal conclusions in the Secretary's final 
determination.  This  paragraph  does  not  affect  the  provisions  of 
paragraph (h) of this Section regarding suspension of liquidation.



(ii)  If  the  Secretary  or  the  Commission  makes  a  negative  final 
determination, the agreement shall have no force or effect.

(j)  Merchandise  imported  in  excess  of  allowed  quantity.  (1)  The 
Secretary  may instruct  the  Customs Service  not  to  accept  entries,  or 
withdrawals  from warehouse,  for  consumption of  the  merchandise  in 
excess  of  any quantity  allowed by paragraph (f)  or  by an agreement 
under paragraph (a) of this Section.

(2) Imports in excess of the quantity allowed by paragraph (f) or by an 
agreement  under  paragraph  (a)  of  this  Section  may  be  exported  or 
destroyed under Customs service supervision.

§353.19 Violation of agreement.

(a) Immediate determination. If the Secretary determines that a signatory 
exporter  has  violated  a  suspension  agreement,  the  Secretary,  without 
right of comment, will:

(1) Order the suspension of liquidation of all entries of the merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
later  of  (i)  90  days  before  the  date  of  publication  of  the  notice  of 
cancellation of agreement or (ii) the date of first entry, or withdrawal 
from warehouse, for consumption of the merchandise the sale or export 
of which was in violation of the agreement;

(2) If the investigation was not completed under §353.18(i), resume the 
investigation  as  if  the  Secretary  made  an  affirmative  preliminary 



determination on the date of publication of the notice of cancellation and 
impose  provisional  measures  by  instructing  the  Customs  Service  to 
require for each entry of the merchandise suspended under paragraph (a)
(1)  of  this  Section  a  cash  deposit  or  bond  equal  to  the  estimated 
weighted-average  dumping  margin  determined  in  the  affirmative 
preliminary determination;

(3) If the investigation was completed under §353.18(i), issue an anti-
dumping duty order for all entries subject to suspension of liquidation 
under paragraph (a)(1) of this Section and instruct the Customs Service 
to  require  for  each  entry  of  the  merchandise  suspended  under  this 
paragraph  a  cash  deposit  equal  to  the  estimated  weighted-average 
dumping margin determined in the affirmative final determination;

(4) Notify all persons who are or were parties to the proceeding, the 
Commission,  and  if  the  Secretary  determines  that  the  violation  was 
intentional, the Commissioner of Customs; and

(5) Publish in the FEDERAL REGISTER notice of "Anti-dumping Duty 
Order (Resumption of Anti-dumping Duty Investigation); Cancellation 
of Suspension Agreement."

(b)  Determination after  notice and comment.  (1)  If  the Secretary has 
reason to believe that a signatory exporter has violated an agreement or 
that an agreement no longer meets the requirements of Section 734(d) of 
the Act, but does not have sufficient information to take action under 
paragraph  (a)  of  this  Section,  the  Secretary  will  publish  in  the 
FEDERAL REGISTER  notice  of  "Invitation  for  Comment  on  Anti-
dumping Duty Suspension Agreement."



(2)  After  publication  of  the  notice  inviting  comment  and  after 
consideration of comments received the Secretary will:

(i) If the Secretary determines that any signatory exporter has violated 
the agreement, take appropriate action as described in paragraphs (a)(1) 
through (a)(5) of this Section; or

(ii) If the Secretary determines that the agreement no longer meets the 
requirements of Section 734(d) of the Act:

(A) Take appropriate action as described in paragraphs (a)(1) through (a)
(5) of this Section, except that, for paragraph (a)(1)(ii) of this Section, 
the date shall be the date of first entry, or withdrawal from warehouse, 
for consumption of the merchandise the sale or export of which does not 
meet the requirements of Section 734(d) of the Act;

(B)  Continue  the  suspension  of  investigation  by  accepting  a  revised 
suspension agreement under §353.18(a) (whether or not the Secretary 
accepted the original agreement under that paragraph) that, at the time 
the  Secretary  accepts  the  revised  agreement,  meets  the  applicable 
requirements of Section 734(d) of the Act, and publish in the FEDERAL 
REGISTER  notice  of  "Revision  of  Agreement  Suspending  Anti-
dumping Duty Investigation;" or

(C)  Continue  the  suspension  of  investigation  by  accepting  a  revised 
suspension agreement under §353.18(b) (whether or not the Secretary 
accepted the original agreement under that paragraph) that, at the time 
the  Secretary  accepts  the  revised  agreement,  meets  the  applicable 
requirements of Section 734(d) of the Act, and publish in the FEDERAL 
REGISTER  notice  of  "Revision  of  Agreement  Suspending  Anti-



dumping Duty Investigation." If the Secretary continues to suspend an 
investigation based on a revised agreement accepted under §353.18(b), 
the  Secretary  will  order  suspension  of  liquidation  to  begin.  The 
suspension will not end until the Commission completes any requested 
review  of  the  agreement  under  Section  734(h)  of  the  Act.  If  the 
Commission receives no request for review within 20 days after the date 
of publication of the notice of the revision, the Secretary will order the 
suspension  of  liquidation  ended  on  the  21st  day  after  the  date  of 
publication, and will instruct the Customs Service to release any cash 
deposit or bond. If the Commission undertakes a review under Section 
734(h) of the Act, the provisions of §353.18(h)(4) will apply.

(iii) If the Secretary decides neither to consider the order violated nor to 
revise  the  agreement,  the  Secretary  will  publish  in  the  FEDERAL 
REGISTER notice of the Secretary's decision under paragraph (b)(2) of 
this Section, including a statement of the factual and legal conclusions 
on which the decision is based.

(c) Additional signatories. If the Secretary decides that the agreement no 
longer meets the requirements of §353.18(b)(1)(iii) or that the signatory 
exporters no longer account for substantially all of the merchandise, the 
Secretary  may  revise  the  agreement  to  include  additional  signatory 
exporters.

(d) Definition of "violation." For the purpose of this Section, "violation" 
means non-compliance with the terms of a suspension agreement caused 
by an act or omission of a signatory exporter, except, at the discretion of 
the Secretary, an act or omission which is inadvertent or inconsequential.

§353.20 Final determination.



(a) In general. (1) Not later than 75 days after the date of the Secretary's 
preliminary determination, the Secretary will make a final determination 
whether the merchandise is being sold at less than fair value.

(2) The Secretary's determination will include:

(i)  The  factual  and  legal  conclusions  on  which  the  determination  is 
based;

(ii) The estimated weighted-average dumping margin, if any, for each 
person investigated; and

(iii)  If  appropriate,  a  final  finding  on  critical  circumstances  under 
§353.16.

(3) If affirmative, the Secretary's determination will also:

(i) Unless previously ordered by the Secretary, order the suspension of 
liquidation of all entries of the merchandise entered, or withdrawn from 
ware house, for consumption on or after the date of publication of the 
notice of the Secretary's final determination; and

(ii) Instruct the Customs Service to require, for each suspended entry of 
the  merchandise  entered,  or  withdrawn  from  warehouse,  for 
consumption on or after the date of publication of the Secretary's final 
determination, a cash deposit or bond equal to the estimated weighted-
average dumping margin determined under paragraph (a) of this Section.



(4) The Secretary will publish in the FEDERAL REGISTER notice of 
"Affirmative  (Negative)  Final  Anti-dumping  Duty  Determination," 
including the estimated weighted-average dumping margins, If any.

(5)  The  Secretary  will  notify  all  parties  to  the  proceeding  and  the 
Commission.

(b)  Postponement  of  final  determination.  (1)  If,  not  later  than  the 
scheduled date for the Secretary's final determination, the petitioner in a 
proceeding  in  which  the  Secretary  issued  a  negative  preliminary 
determination, or the producers or resellers of a significant proportion of 
the  merchandise  in  a  proceeding  in  which  the  Secretary  issued  an 
affirmative preliminary determination, request in writing a postponement 
and state the reasons for the request, the Secretary will postpone the final 
determination to not later than 135 days after the date of publication of 
the  preliminary  determination,  unless  the  Secretary  finds  compelling 
reasons to deny the request.

(2) If the Secretary decides to postpone the final determination under 
paragraph (b)(1) of this Section, the Secretary will notify all parties to 
the proceeding and will publish in the FEDERAL REGISTER notice of 
"Postponement of Final Anti-dumping Duty Determination," stating the 
reason for the postponement.

(c)  Commission  access  to  information.  The  Secretary  will  make 
available  to  the  Commission  and  to  employees  of  the  Commission 
directly  involved  in  the  proceeding  all  information  upon  which  the 
Secretary based the final determination and which the Commission may 
consider relevant to its injury determination.



(d) Effect of negative final determination. An investigation terminates, 
without further comment or action, upon publication in the FEDERAL 
REGISTER  of  the  Secretary's  or  the  Commission's  negative  final 
determination.  If  the  Secretary  previously  ordered  suspension  of 
liquidation, the Secretary will order the suspension ended on the date of 
publication of the notice of negative final determination and will instruct 
the Customs Service to release any cash deposit or bond.

(e)  Disclosure.  Promptly  after  making  the  final  determination,  the 
Secretary  will  provide  to  parties  to  the  proceeding  which  request 
disclosure a further explanation of the calculation methodology used in 
making the determination.

§353.21 Anti-dumping duty order.

Not later than seven days after receipt of notice of the Commission's 
affirmative  final  determination  under  Section  735  of  the  Act,  the 
Secretary will publish in the FEDERAL REGISTER an "Anti-dumping 
Duty Order" that:

(a) Instructs the Customs Service to assess anti-dumping duties on the 
merchandise,  in  accordance  with  the  Secretary's  instructions  at  the 
completion of each administrative review requested under §353.22(a) or, 
if not requested, in accordance with the Secretary's instructions under 
§353.22(e);

(b)  For  each  entry  of  the  merchandise  entered,  or  withdrawn  from 
warehouse, for consumption on or after the date of publication of the 



order,  instructs  the  Customs  Service  to  require  a  cash  deposit  of 
estimated  anti-dumping  duties  equal  to  the  amount  of  the  estimated 
weighted-average  dumping  margin  stated  in  the  Secretary's  final 
determination;

(c) Excludes from the application of the order any producer or reseller 
for  which  the  Secretary  finds  that  there  was  no  weighted-average 
dumping margin during the period for which the Department measured 
dumping in the investigation; and

(d)  Orders  the  suspension  of  liquidation  ended  for  all  entries  of  the 
merchandise entered,  or  withdrawn from warehouse,  for  consumption 
before the date of publication of the Commission's final determination, 
and instructs the Customs Service to release the cash deposit or bond on 
those entries, if in its final determination, the Commission found a threat 
of  material  injury  or  material  retardation  of  the  establishment  of  an 
industry, unless the Commission in its  final  determination also found 
that, absent the suspension of liquidation ordered under §353.15(a), it 
would have found material injury.

§353.22 Administrative review of orders and suspension agreements.

(a)  Request  for  Administrative  Review;  Withdrawal  of  Request  for 
Review. (1) Each year during the anniversary month of the publication 
of an order (the calendar month in which the anniversary of the date of 
publication of the order or finding occurs), an interested party, as defined 
in  paragraph  (k)(2),  (k)(3),  (k)(4),  (k)(5),  or  (k)(6)  of  §353.2,  may 
request in writing that the Secretary conduct an administrative review of 
specified individual producers or resellers covered by an order, if the 
requesting person states why the person desires the Secretary to review 
those particular producers or resellers.



(2) During the same month, a producer or reseller covered by an order 
may  request  in  writing  that  the  Secretary  conduct  an  administrative 
review of only that person.

(3) During the same month, an importer of the merchandise may request 
in writing that the Secretary conduct an administrative review of only a 
producer or reseller of the merchandise imported by that importer.

(4)  Each  year  during  the  anniversary  month  of  the  publication  of  a 
suspension of investigation (the calendar month in which the anniversary 
of the date of publication of the suspension of investigation occurs), an 
interested party, as defined in §353.2(k), may request in writing that the 
Secretary conduct an administrative review of all producers or resellers 
covered  by  an  agreement  on  which  suspension  of  investigation  was 
based.

(5)  The  Secretary  may  permit  a  party  that  requests  a  review  under 
paragraph (a) of this Section to withdraw the request not later than 90 
days after the date of publication of notice of initiation of the requested 
review. The Secretary may extend this time-limit if the Secretary decides 
that it is reasonable to do so. When a request for review is withdrawn, 
the  Secretary  will  publish  in  the  FEDERAL  REGISTER  notice  of 
"Termination  of  Anti-dumping  Duty  Administrative  Review"  or,  if 
appropriate, "Partial Termination of Anti-dumping Duty Administrative 
Review."

(b) Period under review. (1) Except as provided in paragraph (b)(2) of 
this Section, an administrative review under paragraph (a) of this Section 
normally  will  cover,  as  appropriate,  entries,  exports,  or  sales  of  the 



merchandise  during  the  12  months  immediately  preceding  the  most 
recent anniversary month.

(2)  For  requests  received  during  the  first  anniversary  month  after 
publication of an order or suspension of investigation, the review under 
paragraph (a) of this Section will cover, as appropriate, entries, exports, 
or  sales during the period from the date of  suspension of liquidation 
under this part or suspension of investigation to the end of the month 
immediately preceding the first anniversary month.

(c) Procedures. After receipt of a timely request under paragraph (a) of 
this Section, or on the Secretary's own initiative when appropriate, the 
Secretary will:

(1) Not later than 15 days after the anniversary month, publish in the 
FEDERAL  REGISTER  notice  of  "Initiation  of  Anti-dumping  Duty 
Administrative Review";

(2) Normally not later than 30 days after the date of publication of the 
notice of initiation, send to appropriate interested parties or a sample of 
interested parties questionnaires requesting factual information for the 
review;

(3) Conduct, if appropriate, a verification under §353.36;

(4)  Issue  preliminary  results  of  review,  based  on  the  available 
information, that include:



(i) The factual and legal conclusions on which the preliminary results are 
based;

(ii) The weighted-average dumping margin, if any, during the period of 
review for each person reviewed; and

(iii)  For  an  agreement,  the  Secretary's  preliminary  conclusions  with 
respect to the status of, and compliance with, the agreement;

(5) Publish in the FEDERAL REGISTER notice of "Preliminary Results 
of Anti-dumping Duty Administrative Review," including the weighted-
average  dumping  margins,  if  any,  and  an  invitation  for  argument 
consistent with §353.38, and notify all parties to the proceeding;

(6) Promptly after issuing the preliminary results, provide to parties to 
the  proceeding  which  request  disclosure  a  further  explanation  of  the 
calculation methodology used in reaching the preliminary results;

(7)  Not  later  than  365  days  after  the  anniversary  month,  issue  final 
results of review that include:

(i) The factual and legal conclusions on which the final results are based;

(ii) The weighted-average dumping margin, if any, during the period of 
review for each person reviewed; and



(iii) For an agreement, the Secretary's conclusions with respect to the 
status of, and compliance with, the agreement;

(8) Publish in the FEDERAL REGISTER notice of "Final  Results of 
Anti-dumping  Duty  Administrative  Review,"  including  the  weighted-
average  dumping  margins,  if  any,  and  notify  all  parties  to  the 
proceeding;

(9)  Promptly  after  issuing  the  final  results,  provide  to  parties  to  the 
proceeding  which  request  disclosure  a  further  explanation  of  the 
calculation methodology used in reaching the final results; and

(10) Promptly after publication of the notice of final results, instruct the 
Customs  Service  to  assess  anti-dumping  duties  on  the  merchandise 
described in paragraph (b) of this Section and to collect a cash deposit of 
estimated anti-dumping duties on future entries.

(d) Possible cancellation or revision of suspension agreement. If during 
an  administrative  review  the  Secretary  determines  or  has  reason  to 
believe that a signatory exporter has violated a suspension agreement or 
that  the agreement  no longer meets  the requirements  of  §353.18,  the 
Secretary will take appropriate action under §353.19. The Secretary may 
suspend the time limit in paragraph (c)(7) of this Section while taking 
action under § 353.19(b).

(e) Automatic assessment of duty. (1) For orders, if the Secretary does 
not receive a timely request under paragraph (a)(1), (a)(2), or (a)(3) of 
this Section, the Secretary, without additional notice,  will  instruct the 



Customs  Service  to  assess  anti-dumping  duties  on  the  merchandise 
described in  paragraph  (b)  of  this  Section at  rates  equal  to  the  cash 
deposit of, or bond for, estimated anti-dumping duties required on that 
merchandise at  the time of entry, or  withdrawal from warehouse,  for 
consumption  and  to  continue  to  collect  the  cash  deposits  previously 
ordered.

(2) If the Secretary receives a timely request under paragraph (a)(1), (a)
(2), or (a)(3) of this Section, the Secretary in accordance with Paragraph 
(e)(1) of this Section will instruct the Customs Service to assess anti-
dumping  duties,  and  to  continue  to  collect  the  cash  deposits,  on  the 
merchandise not covered by the request.

(f) Changed circumstances review. (1) If the Secretary concludes from 
available  information,  including  information  in  a  request  under  this 
paragraph  for  an  administrative  review,  that  changed  circumstances 
sufficient to warrant a review exist, the Secretary will:

(i)  Publish  in  the  FEDERAL  REGISTER  notice  of  "Initiation  of 
Changed Circumstances Anti-dumping Duty Administrative Review;"

(ii) If necessary , send to appropriate interested parties, or a sample of 
interested parties, questionnaires requesting factual information for the 
review;

(iii) Conduct, if appropriate, a verification under §353.36;



(iv)  Issue  preliminary  results  of  review  based  on  the  available 
information that include the factual and legal conclusions on which the 
preliminary  results  are  based  and  any  action  the  Secretary  proposes 
based on the preliminary results;

(v) Publish in the FEDERAL REGISTER notice of "Preliminary Results 
of Changed Circumstances Anti-dumping Duty Administrative Review," 
including an invitation for argument consistent with §353.38;

(vi) Notify all parties to the proceeding of the preliminary results;

(vii) Promptly after issuing the preliminary results, provide to parties to 
the  proceeding  which  request  disclosure  a  further  explanation  of  the 
preliminary results;

(viii) Not later than 270 days after the date of the Secretary's initiation of 
the review, issue final results of review that include the factual and legal 
conclusions  on  which  the  final  results  axe  based  and  any  action, 
including action under paragraph (c)(9) of this Section and §353.25(d), 
that the Secretary will take based on the final results;

(ix) Publish in the FEDERAL REGISTER notice of "Final Results of 
Changed Circumstances Anti-dumping Duty Administrative Review;"

(x) Notify all parties to the proceeding; and



(xi)  Promptly after  issuing the final  results,  provide to  parties  to  the 
proceeding which request disclosure a further explanation of the final 
results.

(2)  Changed  circumstances  reviews  may  be  requested  at  any  time, 
including periods other than Anniversary months.

(3)  The  Secretary  will  not  initiate  an  administrative  review  under 
paragraph  (f)  of  this  Section  before  the  end  of  the  second  annual 
anniversary month (the calendar month in which the anniversary of the 
date of publication of the order or suspension occurs) after the date of 
publication of the Secretary's affirmative preliminary determination or 
suspension of investigation, unless the Secretary finds that good cause 
exists.

(4)  If  the Secretary concludes that  expedited action is  warranted,  the 
Secretary may combine the notices identified in paragraphs (f)(1)(i) and 
(f)(1)(v) of this Section in a notice of "Initiation and Preliminary Results 
of Changed Circumstances Anti-dumping Duty Administrative Review." 
In  that  event,  the  notification  required  in  paragraph (f)(1)(vi)  of  this 
Section  will  be  given  to  all  interested  parties  included  on  the 
Department's service list described in §353.31(h).

(g) Expedited review. (1) Not later than seven days after publication of 
an anti-dumping duty order, a producer or reseller may request in writing 
that the Secretary conduct an expedited administrative review for that 
producer's  or  reseller's  shipments  of  the  merchandise  entered,  or 
withdrawn from warehouse, for consumption:



(i)  On  or  after  the  date  of  publication  of  the  Secretary's  affirmative 
preliminary  determination  or,  if  the  Secretary's  preliminary 
determination was negative, the Secretary's final determination, and

(ii)  Before  the  date  of  publication  of  the  Commission's  final 
determination.

(2)  The  request  must  be  accompanied  by  information  the  Secretary 
deems necessary to calculate the dumping margin, if any.

(3)  If,  based  upon  the  information  submitted  with  the  request,  the 
Secretary concludes that  the dumping margin may be determined not 
later than 90 days after the date of publication of the order, the Secretary 
may  conduct  an  expedited  administrative  review  of  the  requesting 
producer or reseller.

(4) If the Secretary decides to conduct an expedited review, the Secretary 
will:

(i)  Publish  in  the  FEDERAL  REGISTER  notice  of  "Initiation  of 
Expedited  Anti-dumping  Duty  Administrative  Review,"  which  will 
include an invitation for argument consistent with §353.38, and notify all 
parties to the proceeding;

(ii) Instruct the Customs Service to accept, in lieu of the cash deposit of 
estimated anti-dumping duties under §353.21(b), a bond for each entry 
of  the  merchandise  entered,  or  withdrawn  from  warehouse,  for 
consumption on or after the date of publication of the notice of initiation 



and through the date not later than 90 days after the date of publication 
of the order;

(iii) Conduct a verification under §353.36;

(iv)  Provide to parties  to the proceeding which request  disclosure an 
explanation  of  the  calculation  methodology  used  for  the  Secretary's 
analysis;

(v) Issue final results of review that include:

(A)  The factual  and  legal  conclusions  on  which  the  final  results  are 
based; and

(B) The weighted-average dumping margin, if any, during the period of 
review for each person reviewed;

(vi) Publish in the FEDERAL REGISTER notice of "Final Results of 
Expedited  Anti-dumping  Duty  Administrative  Review,"  including  the 
weighted-average dumping margins, if any, and notify all parties to the 
proceeding;

(vii)  Promptly after  issuing the final results,  provide to parties to the 
proceeding which request disclosure an explanation of the calculation 
methodology used for the Secretary's analysis; and



(viii) Promptly after publication of the notice of final results, instruct the 
Customs  Service  to  assess  anti-dumping  duties  on  the  merchandise 
described in paragraph (g)(1) of this Section and to collect a cash deposit 
of estimated anti-dumping duties on future entries.

[54 FR 12769, 28 March 1989; 54 FR 13294, 31 March 1989]

§353.23 Provisional measures deposit cap.

This  Section  applies  to  the  merchandise  entered,  or  withdrawn from 
warehouse,  for  consumption  before  the  date  of  publication  of  the 
Commission's  notice  of  affirmative  final  determination.  If  the  cash 
deposit or bond required under the Secretary's affirmative preliminary or 
affirmative final determination is different from the dumping margin the 
Secretary  calculates  under  §353.22,  the  Secretary  will  instruct  the 
Customs Service to disregard the difference to the extent that the cash 
deposit  or  bond is  less than the dumping margin,  and to assess anti-
dumping duties equal to the dumping margin calculated under §353.22 if 
the cash deposit or bond is more than the dumping margin.

§353.24 Interest on certain overpayments and underpayments.

(a) In general. The Secretary will instruct the Customs Service to pay or 
collect,  as  appropriate,  interest  on  the  difference  between  the  cash 
deposit of estimated anti-dumping duties and the assessed anti-dumping 
duties  on  entries  of  the  merchandise  entered,  or  withdrawn  from 
warehouse, for consumption on or after the date of publication of an 
anti-dumping duty order.



(b)  Rate.  The  rate  or  rates  of  interest  payable  or  collectible  under 
paragraph  (a)  of  this  Section  for  any  period  of  time  are  the  rates 
established under Section 6621 of the Internal Revenue Code of 1954.

(c) Period. The Secretary will instruct the Customs Service to calculate 
interest for each entry from the date that a cash deposit is required to be 
deposited for the entry through the date of liquidation of the entry.

§ 353.25 Revocation of orders; termination of suspended investigation.

(a) Revocation or termination based on absence of dumping. (1)  The 
Secretary may revoke an order or terminate a suspended investigation if 
the Secretary concludes that:

(i) All producers and resellers covered at the time of revocation by the 
order or the suspension agreement have sold the merchandise at not less 
than foreign market value for a period of at least three consecutive years; 
and

(ii)  It  is  not  likely  that  those  persons  will  in  the  future  sell  the 
merchandise at less than foreign market value.

(2) The Secretary may revoke an order in part if the Secretary concludes 
that:



(i) One or more producers or resellers covered by the order have sold the 
merchandise at not less than foreign market value for a period of at least 
three consecutive years;

(ii)  It  is  not  likely  that  those  persons  will  in  the  future  sell  the 
merchandise at less than foreign market value; and

(iii)  For  producers  or  resellers  that  the  Secretary  previously  has 
determined to have sold the merchandise at  less  than foreign market 
value,  the  producers  or  resellers  agree  in  writing  to  their  immediate 
reinstatement in the order, as long as any producer or reseller is subject 
to  the  order,  if  the  Secretary  concludes  under  §353.22(f)  that  the 
producer or reseller, subsequent to the revocation, sold the merchandise 
at less than foreign market value.

(b)  Request  for  revocation  or  termination.  During  the  third  and 
subsequent annual anniversary months of the publication of an order or 
suspension of investigation (the calendar month in which the anniversary 
of the date of publication of the order or suspension occurs), a producer 
or reseller may request in writing that the Secretary revoke an order or 
terminate a suspended investigation under paragraph (a) of this Section 
with regard to that person if the person submits with the request:

(1) The person's certification that the person sold the merchandise at not 
less than foreign market value during the period described in §353.22(b), 
and that in the future the person will not sell the merchandise at less than 
foreign market value; and

(2) If applicable, the agreement described in paragraph (a)(2)(iii) of this 
Section.



(c) Procedures. (1) After receipt of a timely request under paragraph (b) 
of this Section, the Secretary will consider the request as including a 
request for an administrative review and will conduct a review under 
§353.22(c).

(2) In addition to the requirements of §353.22(c), the Secretary will:

(i) Publish with the notice of initiation, under §353.22(c)(1), notice of 
"Request for Revocation of Order (in part)" or, if appropriate, "Request 
for Termination of Suspended Investigation;"

(ii) Conduct a verification under §353.36;

(iii) Include in the preliminary results of review, under §353.22(c)(4), 
the Secretary's decision whether there is a reasonable basis to believe 
that the requirements for revocation or termination are met;

(iv) If the Secretary's preliminary decision under paragraph (c)(2)(iii) of 
this Section is affirmative, publish with the notice of preliminary results 
of review, under §353.22(c)(5), notice of "Intent to Revoke Order (in 
Part)" or, if appropriate, "Intent to Terminate Suspended Investigation;"

(v)  Include  in  the  final  results  of  review,  under  §353.22(c)(7),  the 
Secretary's  final  decision  whether  the  requirements  for  revocation  or 
termination are met; and



(vi)  If  the Secretary's final  decision under Paragraph (c)(2)(v) of this 
Section is affirmative, publish with the notice of final results of review, 
under  §353.22(c)(8),  notice  of  "Revocation  of  Order  (in  Part)"  or,  if 
appropriate, "Termination of Suspended Investigation."

(3) If the Secretary revokes an order or revokes an order in part,  the 
Secretary  will  order  the  suspension  of  liquidation  ended  for  the 
merchandise covered by the revocation on the first day after the period 
under review, and will instruct the Customs Service to release any cash 
deposit or bond.

(d) Revocation or termination based on changed circumstances. (1) The 
Secretary may revoke an order, revoke an order in part, or terminate a 
suspended investigation if the Secretary concludes that:

(i)  The  order  or  suspended  investigation  no  longer  is  of  interest  to 
interested parties, as defined in paragraphs (k)(3), (k)(4), (k)(5), and (k)
(6) of §353.2; or

(ii)  Other  changed  circumstances  sufficient  to  warrant  revocation  or 
termination exist.

(2)  If  at  any  time  the  Secretary  concludes  from  the  available 
information, including an affirmative statement of no interest from the 
petitioner  in  the  proceeding,  that  changed circumstances  sufficient  to 
warrant revocation or termination may exist, the Secretary will conduct 
an administrative review under §353.22(f).



(3) In addition to the requirements of §353.22(f), the Secretary will:

(i) Publish with the notice of initiation, under §353.22(f)(1)(i), notice of 
"Consideration  of  Revocation  of  Order  (in  Part)"  or,  if  appropriate, 
"Consideration of Termination of Suspended Investigation;"

(ii) If the Secretary's conclusion, as described in paragraph (d)(2) of this 
Section, is not based on a request, the Secretary, not later than the date of 
publication of the notice described in paragraph (d)(3)(i) of this Section, 
will  serve  written  notice  of  the  consideration  of  revocation  or 
termination on each interested party listed on the Department's service 
list and on any other person which the Secretary has reason to believe is 
a producer or seller in the United States of the like product;

(iii) Conduct a verification, if appropriate, under §353.36;

(iv) Include in the preliminary results of review, under §353.22(f)(1)(iv), 
the Secretary's decision whether there is a reasonable basis to believe 
that the requirements for revocation or termination based on changed 
circumstances are met;

(v) If the Secretary's preliminary decision under paragraph (d)(3)(iv) of 
this Section is affirmative, publish with the notice of preliminary results 
of review, under §353.22(f)(1)(v), notice of "Intent to Revoke Order (in 
Part)" or, if appropriate, "Intent to Terminate Suspended Investigation;"



(vi) Include in the final results of review, under §353.22(f)(1)(viii), the 
Secretary's  final  decision  whether  the  requirements  for  revocation  or 
termination based on changed circumstances are met; and

(vii) If the Secretary's final decision under paragraph (d)(3)(vi) of this 
Section is affirmative, publish with the notice of final results of review, 
under §353.22(f)(1)(ix), notice of "Revocation of Order (in Part)" or, if 
appropriate, "Termination of Suspended Investigation."

(4) (i) If for four consecutive annual anniversary months no interested 
party has requested an administrative review, under §353.22(a), of an 
order or suspended investigation, not later than the first day of the fifth 
consecutive annual anniversary month, the Secretary will publish in the 
FEDERAL  REGISTER  notice  of  "Intent  to  Revoke  Order"  or,  if 
appropriate, "Intent to Terminate Suspended Investigation."

(ii)  Not  later  than  the  date  of  publication  of  the  notice  described  in 
paragraph (d)(4)(i) of this Section, the Secretary will serve written notice 
of the intent to revoke or terminate on each interested party listed on the 
Department's service list and on any other person which the Secretary 
has reason to believe is a producer or seller in the United States of the 
like product.

(iii) If by the last day of the fifth annual anniversary month no interested 
party objects, or requests an administrative review under §353.22(a), the 
Secretary at that time will conclude that the requirements of paragraph 
(d)(1)(i)  for  revocation  or  termination  are  met,  revoke  the  order  or 
terminate  the  suspended  investigation,  and  publish  in  the  FEDERAL 
REGISTER the notice described in paragraph (d)(3)(vii) of this Section.



(5) If the Secretary under paragraph (d) of this Section revokes an order 
or revokes an order in part, the Secretary will order the suspension of 
liquidation ended for the merchandise covered by the revocation on the 
effective date of the notice of revocation, and will instruct the Customs 
Service to release any cash deposit or bond.

(e)  Revocation or  termination based  on injury  reconsideration.  If  the 
Commission  determines  in  an  administrative  review  under  Section 
751(b) of the Act that an industry in the United States would not be 
materially injured, or would not be threatened with material injury, or 
the  establishment  of  an  industry  in  the  United  States  would  not  be 
materially retarded, by reason of imports of the merchandise covered by 
an anti-dumping duty order or suspension agreement, the Secretary will 
revoke,  in  whole  or  in  part,  the  order  or  terminate  the  suspended 
investigation, and will publish in the FEDERAL REGISTER notice of 
"Revocation  of  Order  (in  Part)"  or,  if  appropriate,  "Termination  of 
Suspended Investigation."

§353.26 Reimbursement of anti-dumping duties

(a) In general. (1) In calculating the United States price, the Secretary 
will deduct the amount of any anti-dumping duty which the producer or 
reseller:

(i) Paid directly on behalf of the importer; or

(ii) Reimbursed to the importer.



(2) The Secretary will not deduct the amount of the anti-dumping duty 
paid or reimbursed if the producer or reseller granted to the importer 
before initiation of the investigation a warranty of non-applicability of 
anti-dumping duties with respect to the merchandise which was:

(i)  Sold  before  the  date  of  publication  of  the  Secretary's  order 
suspending liquidation; and

(ii)  Exported  before  the  date  of  publication  of  the  Secretary's  final 
determination.

Ordinarily, the Secretary will deduct for reimbursement of anti-dumping 
duties only once in the calculation of the United States price.

(b) Certificate. The importer shall file prior to liquidation a certificate in 
the following form with the appropriate District Director of Customs:

I hereby certify that I (have) (have not) entered into any agreement or 
understanding  for  the  payment  or  for  the  refunding  to  me,  by  the 
manufacturer, producer, seller, or exporter, of all or any part of the anti-
dumping  duties  assessed  upon  the  following  importations  of  - 
(commodity)  from  (country):  (List  entry  numbers)  which  have  been 
purchased  on  or  after  -  (date  of  publication  of  notice  suspending 
liquidation in the FEDERAL REGISTER) or purchased before - (same 
date) but exported on or after -(date of final determination of sales at less 
than fair value).



(c) Presumption. The Secretary may presume from an importer's failure 
to  file  the  certificate  required  in  paragraph  (b)  that  the  producer  or 
reseller paid or reimbursed the anti-dumping duties.

§353.27 Procedures for initiation of downstream product monitoring.

(a) In general. A domestic producer of an article that is like a component 
part or a downstream product may file an application pursuant to this 
Section requesting that the Secretary designate a downstream product for 
monitoring.

(b) Contents of application. The application shall contain the following 
information, to the extent reasonably available to the applicant:

(1) The name and address of the person requesting the monitoring and a 
description of  the article  it  produces which is  the  basis  for  filing its 
application;

(2) A detailed description of the downstream product in question;

(3) A detailed description of the component product incorporated into 
such downstream product, including the value of the component part in 
relation to the value of the downstream product, and the extent to which 
the component part has been substantially transformed as a result of its 
incorporation into the downstream product;



(4) The name of the home market country of both the downstream and 
component products and the name of any intermediate country through 
which these products are transshipped;

(5) The name and address of all known producers of component parts 
and  downstream  products  in  the  relevant  countries  and  a  detailed 
description of any relationship between such producers;

(6) Whether the component part is already subject to monitoring to aid in 
the  enforcement  of  a  bilateral  arrangement  within  the  meaning  of 
Section 804 of the Trade and Tariff Act of 1984;

(7)  A list  of  all  anti-dumping  or  countervailing  duty  investigations 
suspended under §353.18 or §355.18, or anti-dumping or countervailing 
duty orders issued under §353.21 or §355.21 on merchandise related to 
the component part  and manufactured in the same foreign country in 
which the component part is manufactured;

(8)  A list  of  all  anti-dumping  or  countervailing  duty  investigations 
suspended under §353.18 or §355.18 or anti-dumping or countervailing 
orders issued under §353.21 or §355.21 on merchandise manufactured or 
exported by the manufacturer or exporter of the component part that is 
similar in description and use to the component part; and

(9) The reasons for suspecting that the imposition of anti-dumping or 
countervailing  duties  has  resulted  in  a  diversion  of  exports  of  the 
component parts into increased production and exportation to the United 
States of such downstream product.



(c) Determination of efficiency of application (1) In general. Within 14 
days after an application is filed under paragraph (b) of this Section, the 
Secretary  will  determine  the  sufficiency  of  the  application.  An 
application is  considered to be filed at  the time it  is  received by the 
Secretary.  In  order  to  determine  that  an  application  is  sufficient,  the 
Secretary must find:

(i)  There  is  a  reasonable  likelihood  that  imports  of  the  downstream 
product into the United States will increase as an indirect result of any 
diversion with respect to the component part; and

(ii) That -

(A) The component part is already subject to monitoring with respect to 
the  enforcement  of  a  bilateral  arrangement  within  the  meaning  of 
Section 804 of the Trade and Tariff Act of 1984, or

(B) Merchandise related to the component part and manufactured in the 
same foreign country in which the component part is manufactured has 
been  the  subject  of  a  significant  number  of  anti-dumping  or 
countervailing duty investigations suspended under §353.18 or §355.18, 
or anti-dumping or countervailing duty orders issued under §353.21 or 
§355.21, or

(C)  Merchandise  manufactured  or  exported  by  the  manufacturer  or 
exporter of the component part that is similar in description and use to 
the component part has been the subject of at least two anti-dumping or 
countervailing duty investigations suspended under §353.18 or §355.18, 
or  anti-dumping  or  countervailing  orders  issued  under  §353.21  or 
§355.21.



(2) In making a determination under paragraph (c)(1)(i) of this Section, 
the Secretary will consider all factors the Secretary considers relevant 
and may, if appropriate, take into account such factors as:

(i)  The  value  of  the  component  part  in  relation  to  the  value  of  the 
downstream product;

(ii)  The  extent  to  which  the  component  part  has  been  substantially 
transformed as a result of its incorporation into the downstream product; 
and

(iii) The relationship between the producers of the component part and 
producers of the downstream product.

(d)  Notice  of  Determination.  The  Secretary  will  publish  in  the 
FEDERAL  REGISTER  notice  of  each  affirmative  or  negative 
"monitoring" determination made under  paragraph (c)  of  this  Section 
and if the determination under (c)(1)(i) and under any clause of (c)(1)(ii) 
are  affirmative,  will  transmit  to  the  Commission  a  copy  of  the 
determination and the application. The Secretary will make available to 
the  Commission,  and  to  its  employees  directly  involved  in  the 
monitoring,  all  information  upon  which  the  Secretary  based  the 
initiation.

(e) Action on basis of monitoring reports. The Secretary will review the 
information in any monitoring reports submitted to the Department by 
the Commission under Section 780 of the Act and will:



(1)  Consider  the  information  in  determining  whether  to  initiate  an 
investigation under §353.11 regarding any downstream product; and

(2)  Request  the  Commission  to  cease  monitoring  any  downstream 
product if the information indicates that imports into the United States 
are not increasing and there is no reasonable likelihood of diversion with 
respect to the component part.

(f)  Definitions.  (1)  "Downstream  product"  means  any  manufactured 
product imported into the United States into which a component part is 
incorporated.

(2) "Component part" means any imported article which:

(i) During the previous five-year period, ending on the date on which the 
application is filed under paragraph (b) of this Section, has been subject 
to -

(A) An anti-dumping or countervailing duty order issued under §353.21 
or  §355.21  that  required  the  deposit  of  estimated  anti-dumping  or 
countervailing  duties,  applicable  to  the  particular  manufacturer  or 
exporter, at a rate of at least 15 per cent ad valorem or,

(B) A suspension agreement entered into under §353.18 or §355.18 after 
a preliminary determination under §353.15 or §355.15 was made by the 
Secretary which included a determination that  the estimated net  anti-



dumping  margin  or  subsidy  rate,  applicable  to  the  particular 
manufacturer or exporter, was at least 15 per cent ad valorem; and

(ii) Due to its inherent characteristics, is routinely used as a major part, 
material,  component,  assembly,  or  subassembly  in  a  downstream 
product.

(g)  Where  to  file;  time of  filing;  format  and  number  of  copies.  The 
requirements of §353.31(d), (e), (f), and (g) apply to this Section.

[55 FR 9047. 9 March 1990]

§353.28 Procedures for the correction of ministerial errors.

(a) In general. The Secretary will disclose the calculations performed in 
connection  with  a  final  anti-dumping  duty  determination  pursuant  to 
§353.20,  or  in  a  final  results  of  an administrative review of  an anti-
dumping duty order pursuant to §353.22, to any party to the proceeding 
making  a  request  in  accordance  with  this  Section.  A  party  to  the 
proceeding must file such a request In writing with the Secretary within 
five  business  days  of  the  date  of  publication  of  the  relevant  final 
determination or final results of administrative review. A party to whom 
the  Secretary  has  disclosed  final  calculations  may  submit  comments 
concerning any ministerial errors in such calculations.

(b) Time limits. Comments must be filed within five business days after 
the date of disclosure unless the Secretary extends the time limit based 
upon a written request for extension that is filed within five business 



days after the date of disclosure and showing cause for such extension. 
Comments shall be submitted in writing to the Secretary and shall be 
served  on  all  interested  parties  on  the  Department's  service  list. 
Interested  parties  may  file  replies  to  any  comments  submitted  under 
paragraph  (a)  of  this  Section.  Any  replies  must  be  filed  with  the 
Secretary within five business days after the date the relevant comments 
under paragraph (a) of this Section are received by that party and shall 
be served on all interested parties on the Department's service list. All 
service of interested parties on the Department's service list pursuant to 
this paragraph shall be in accordance with §353.31(g). Notwithstanding 
the provisions of §353.34(d), the Secretary may permit representatives to 
retain proprietary information released under administrative protective 
order under §353.34 until the expiration of the time for filing for Judicial 
review  of  the  Secretary's  correction  of  any  ministerial  errors.  If  the 
Secretary  determines  there  are  no  ministerial  errors,  proprietary 
information  will  be  returned  in  accordance  with  the  provisions  of 
§353.34(d).

(c) Corrections. The Secretary will analyze any comments received and, 
if appropriate, correct any ministerial errors by amending the final anti-
dumping determination or final results of administrative review. Such 
corrections will be published in the FEDERAL REGISTER. A correction 
notice does not alter the anniversary month of an order or suspension of 
investigation for purposes of requesting an administrative review under 
§353.22.

(d)  Definition  of  "ministerial  error".  For  purposes  of  this  Section, 
"ministerial  error"  means  an  error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error  resulting  from  inaccurate  copying, 
duplication, or the like, and any other type of unintentional error which 
the Secretary considers ministerial.

[55 FR 9048, 9 March 19901



§353.29 Scope determination.

(a) Self-initiation. If the Secretary determines from available information 
that an inquiry is warranted to determine whether a product is included 
within the scope of an anti-dumping order, the Secretary will initiate an 
inquiry and notify all interested parties on the Department's service lists 
of its initiation of a scope inquiry.

(b) By application. Any interested party, as defined in §353.2(k), may 
file an application to determine whether a particular product is within the 
scope of an order. The application shall  contain the following, to the 
extent reasonably available to the interested party:

(1)  A  detailed  description  of  the  product,  including  technical 
characteristics  and  uses  of  the  product,  and  its  current  U.S.  Tariff 
Classification number;

(2)  A statement  of  the  interested  party's  position  as  to  whether  the 
product is within the scope of an anti-dumping order, including

(i) A summary of the reasons for this conclusion;

(ii) Citations to any applicable statutory authority; and



(iii)  Attachment  of  any  factual  support  for  this  position,  including 
applicable portions of the Secretary's or the Commission's investigation.

Where all of these conditions are met, the Secretary will evaluate the 
application. If the Secretary determines that no inquiry is warranted to 
determine whether a product is included within the scope of an order, the 
Secretary will issue a final ruling as to whether the merchandise which is 
the  subject  of  the  application  is  included  in  the  existing  order.  The 
Secretary will, by mail, notify all interested parties on the Department's 
service lists of its determination. If however, the Secretary determines 
that a scope inquiry is warranted, the Secretary will, by mail, notify all 
interested parties on the Department's service lists of the initiation of a 
scope inquiry.

(c)  Notice.  Any  initiation  of  a  scope  inquiry  issued  pursuant  to 
paragraphs (a) or (b) of this Section will include:

(1) A description of the product that is the subject of the scope inquiry; 
and

(2) An explanation of the reasons for the Secretary's decision to initiate a 
scope inquiry; and

(3) A schedule for submission of comments.

(d) Procedures for scope inquiry. Except as provided under paragraph (d)
(6) of this Section, the procedures for scope inquiries will be as follows:



(1) Interested parties shall file any comments not later than twenty days 
after receipt of the notification described in paragraph (c) of this Section, 
unless the Secretary alters this time-limit;

(2) Not later than the time limit stated in the notification described in 
paragraph (c) of this Section (ordinarily five days after the time limit for 
filing the comments described in paragraph (d)(1) of this Section), any 
interested party may submit rebuttal comments;

(3) Whenever the Secretary determines that a scope inquiry presents an 
issue  of  significant  difficulty.  the  Secretary  will  issue  a  preliminary 
scope ruling  based upon the  available  information  at  the  time,  as  to 
whether there is a reasonable basis to believe or suspect that the product 
subject to a scope inquiry is included within the order. The Secretary 
will,  by mail,  notify all interested parties on the Department's service 
lists  of  its  preliminary  scope  ruling  and  provide  an  invitation  for 
comment.  Unless  otherwise  specified,  the  Secretary  will  provide  all 
interested parties thirty days from the date of receipt of the notification 
for comment;

(4)  The  Secretary  may  issue  questionnaires  or  verify  submissions 
received, where appropriate;

(5)  The Secretary  will  issue a  final  ruling as  to  whether  the product 
which is the subject of the scope inquiry is included in the existing order, 
including an explanation of the factual and legal conclusions on which 
the final ruling is based. The Secretary will,  by certified mail,  return 
receipt  requested,  notify  all  interested  parties  on  the  Department's 
service lists of its final scope ruling;



(6)  When  a  §353.22  review is  in  progress  at  the  time  the  Secretary 
provides the notification outlined in paragraph (c) of this Section, the 
scope  inquiry,  in  the  Secretary's  discretion,  may  be  conducted  in 
conjunction with a §353.22(c) review;

(7) Prior to issuing a ruling in accordance with paragraph (d)(3) or (5) of 
this Section or §353.22(c)(4) or §353.22(c)(8) to include products within 
the scope of an order pursuant to

(i)  Paragraph (e)  of  this  Section,  other  than operations in  the United 
States involving minor completion or assembly,

(ii) Paragraph (f) of this Section, or

(iii)  Paragraph  (h)  of  this  Section,  with  respect  to  later-developed 
products  which  incorporate  a  significant  technological  advance  or 
significant alteration of an earlier product, the Secretary will notify the 
Commission in writing of the proposed inclusion of such products in the 
order. Upon the written request of the Commission, the Secretary will 
consult with the Commission regarding the proposed inclusion, and any 
such consultation will be completed within 15 days after the date of such 
request.  If  the  Commission  believes,  after  such  consultation,  that  a 
significant  injury  issue  is  presented  by  the  proposed  inclusion,  the 
Commission may provide written advice to the Secretary as to whether 
the inclusion would be inconsistent with the affirmative determination of 
the Commission on which the order is based; and

(8) On a quarterly basis, the Secretary will publish in the FEDERAL 
REGISTER  a  list  of  scope  rulings  completed  within  the  last  three 



months. This list will include the case name, reference number, and a 
brief description of the ruling.

(e) Products completed or assembled in the United States.

(1) In General. If -

(i) A product sold in the United States is of the same class or kind as 
merchandise that is the subject of an order, and

(ii) Such product sold in the United States is completed or assembled in 
the  United  States  from parts  or  components  produced  in  the  foreign 
country with respect to which such order applies, and

(iii) The difference between the value of such product sold in the United 
States and the value of the imported parts and components referred to in 
paragraph (e)(1)(ii) is small,

the  Secretary,  after  taking  into  account  any  advice  provided  by  the 
Commission under paragraph (d)(7) of this Section, may include within 
the scope of such order the imported parts or components referred to in 
paragraph (e)(l)(ii) that are used in the completion or assembly of the 
merchandise in the United States at any time such order is in effect.

(2)  Factors  to  consider.  In  determining  whether  to  include  parts  or 
components  in  an  order  under  paragraph  (e)(1)  of  this  Section,  the 
Secretary will take into account such factors as:



(i) The pattern of trade;

(ii) Whether the manufacturer or exporter of the parts or components is 
related to the person who assembles or completes the merchandise sold 
in  the  United  States  from  the  parts  or  components  produced  in  the 
foreign country with respect to which the order described in paragraph 
(e)(1) of this section applies; and

(iii) Whether imports into the United States of the parts or components 
produced in such foreign country have increased after the issuance of 
such order.

(f) Products completed or assembled in other foreign countries (1) In 
General. If -

(i) A product imported into the United States is of the same class or kind 
as the merchandise that is the subject of an order,

(ii) Before importation into the United States, such imported product is 
completed or assembled in another foreign country from merchandise 
which is subject to such order, or is produced in the foreign country with 
respect to which such order applies,

(iii) The difference between the value of such imported product and the 
value of the merchandise described in paragraph (f)(1)(ii) is small, and



(iv)  The  Secretary  determines  that  action  is  appropriate  under  this 
paragraph to prevent evasion of such order, the Secretary, after taking 
into account any advice provided by the Commission under paragraph 
(d)(7) of this Section, may include such imported products within the 
scope of such order at any time such order is in effect.

(2) Factors to consider. In determining whether to include a product in 
an order under paragraph (f)(1) of this Section, the Secretary will take 
into account such factors as:

(i) The pattern of trade;

(ii) Whether the manufacturer or exporter of the product described in 
paragraph (f)(1)(ii) is related to the person who uses the merchandise 
described in paragraph (f)(1)(ii) to assemble or complete in the foreign 
country the product that is subsequently imported into the United States; 
and

(iii) Whether imports into the foreign country of the product described in 
paragraph (f)(1)(ii) have increased after the issuance of such order.

(g) Minor alterations of merchandise. (1) In general. The class or kind of 
merchandise  subject  to  an  investigation or  order  will  include articles 
altered  in  form  or  appearance  in  minor  respects  (including  raw 
agricultural products that have undergone minor processing), whether or 
not included in the same tariff classification.



(2)  Exception.  Paragraph  (g)(1)  of  this  Section  will  not  apply  with 
respect to altered merchandise if the Secretary determines that it would 
be unnecessary to consider the altered merchandise within the scope of 
the investigation or order.

(h) Later-developed products (1) In general. For purposes of determining 
whether  a  product  developed  after  an  anti-dumping  investigation  is 
initiated (hereafter in this paragraph referred to as the "later-developed 
merchandise")  is  within  the  scope  of  an  order,  the  Secretary  will 
consider whether:

(i)  The  later-developed  product  has  the  same  general  physical 
characteristics as the merchandise with respect to which the order was 
originally issued (hereafter in this paragraph referred to as the "earlier 
merchandise");

(ii) The expectations of the ultimate purchasers of the later-developed 
product are the same as for the earlier merchandise;

(iii) The ultimate use of the earlier merchandise and the later-developed 
product are the same;

(iv) The later-developed product is sold through the same channels of 
trade as the earlier merchandise; and

(v) The later-developed product is advertised and displayed in a manner 
similar to the earlier merchandise.



The  Secretary  will  take  into  account  any  advice  provided  by  the 
Commission  under  paragraph  (d)(7)  of  this  Section  before  making  a 
determination under this paragraph.

(2)  Exclusion  from  orders.  The  Secretary  may  not  exclude  later-
developed products from an order merely because the products:

(i) Are classified under a tariff classification other than that identified in 
the petition or the Secretary's prior notices during the proceeding; or

(ii)  Permit  the purchaser to perform additional  functions,  unless such 
additional functions constitute the primary use of the products and the 
cost  of  the  additional  functions  constitute  more  than  a  significant 
proportion of the total cost of production of the products.

(i)  Other  scope  determinations.  With  respect  to  those  scope 
determinations that are not covered under paragraph (e) through (h) of 
this Section. in considering whether a particular product is within the 
class or kind of merchandise described in an existing order, the Secretary 
will take into account the following:

(1)  The descriptions of  the merchandise contained in the petition the 
initial  investigation,  and  the  determinations  of  the  Secretary  and  the 
Commission.

(2) When the above criteria are not dispositive, the Secretary will further 
consider:



(i) The physical characteristics of the product;

(ii) The expectations of the ultimate purchasers;

(iii) The ultimate use of the product; and

(iv) The channels of trade.

(j) Suspension of liquidation.

(1) When the Secretary initiates a scope inquiry pursuant to paragraph 
(c)  of  this  Section,  and  the  subject  product  is  already  subject  to 
suspension  of  liquidation,  that  suspension  of  liquidation  will  be 
continued pending a preliminary or a final scope ruling. Any suspension 
of liquidation will be at the cash deposit of estimated duty rate that will 
apply if the subject product is ruled to be included within the scope of 
the order.

(2)  If  the  Secretary  issues  a  preliminary  scope  ruling  pursuant  to 
paragraph (d)(3) of this Section to the effect that the subject product is 
included within the scope of the order, any suspension of liquidation 
described in paragraph (j)(1) of this Section will continue. Where there 
has  been no suspension of liquidation,  the Secretary will  instruct  the 
Customs Service to suspend liquidation and require a cash deposit of 
estimated duties, at the applicable rate, for each suspended entry of the 
product entered, or withdrawn from warehouse, for consumption on or 
after the date of the preliminary scope ruling. If the Secretary issues a 
preliminary  scope ruling to  the  effect  that  the  subject  product  is  not 



included  within  the  scope  of  the  order,  the  Secretary  will  order  any 
suspension of liquidation on the subject product ended and will instruct 
the Customs Service to refund any cash deposits or release any bonds 
relating to this product.

(3)  If  the  Secretary  issues  a  final  scope  ruling,  pursuant  to  either 
paragraph (b) or (d) (5) of this Section, to the effect that the subject 
product  is  included within the scope of  the order,  any suspension of 
liquidation  pursuant  to  paragraph  (j)(1)  or  (j)(2)  of  this  Section  will 
continue.  Where  there  has  been  no  suspension  of  liquidation,  the 
Secretary will instruct the Customs Service to suspend liquidation and 
require a cash deposit of estimated duties, at the applicable rate, for each 
entry  of  the  product  entered,  or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the  final  scope  ruling.  If  the 
Secretary's final scope ruling is to the effect that the subject product is 
not included within the scope of the order, the Secretary will order any 
suspension of liquidation on the subject product ended and will instruct 
the Customs Service to refund any cash deposits or release any bonds 
relating to this product.

(k)  Where  to  file;  time of  filing;  format  and  number  of  copies.  The 
requirements of §353.31 (d), (e), (f), and (g) apply to this Section.

[55 FR 9049, 9 March 1990]

Subpart C - Information and Argument

§353.31 Submission of factual information.



(a)  Time-limits  in  general.  (1)  Except  as  provided in  §353.32(b)  and 
paragraphs  (a)(2)  and  (b)  of  this  Section,  submissions  of  factual 
information for the Secretary's consideration shall be submitted not later 
than:

(i)  For  the  Secretary's  final  determination,  seven  days  before  the 
scheduled date on which the verification is to commence;

(ii) For the Secretary's final results of an administrative review under 
§353.22 (c)  or  (f),  the earlier  of  the date  of  publication of  notice of 
preliminary results of review or 180 days after the date of publication of 
notice of initiation of the review; or

(iii)  For  the  Secretary's  final  results  of  an  expedited  review  under 
§353.22(g), a date specified by the Secretary.

(2) Any interested party, as defined in paragraphs (k)(3), (k)(4), (k)(5), 
and (k)(6) of §353.2, may submit factual information to rebut, clarify, or 
correct factual information submitted by an interested party, as defined 
in paragraph (k)(1) or (k)(2) of §353.2, at any time prior to the deadline 
provided in this Section for submission of such factual information or, if 
later, 10 days after the date such factual information is served on the 
interested party or, if appropriate, made available under administrative 
protective order to the interested party.

(3) The Secretary will not consider in the final determination or the final 
results, or retain in the record of the proceeding, any factual information 
submitted after the applicable time limit. The Secretary will return such 
information to the submitter with written notice stating the reasons for 
return of the information.



(b) Questionnaire responses and other submissions on request.

(1)  Notwithstanding paragraph (a)  of  this  Section,  the Secretary may 
request any person to submit factual information at any time during a 
proceeding.

(2) In the Secretary's written request to an interested party for a response 
to a questionnaire or  for  other factual  information,  the Secretary will 
specify  the  time  limit  for  response.  The  Secretary  normally  will  not 
consider  or  retain  in  the  record  of  the  proceeding  unsolicited 
questionnaire  responses,  and  in  no  event  will  the  Secretary  consider 
unsolicited  questionnaire  responses  submitted  after  the  date  of 
publication of the Secretary's preliminary determination. The Secretary 
will return to the submitter, with written notice stating the reasons for 
return  of  the  document,  any  untimely  or  unsolicited  questionnaire 
responses rejected by the Department.

(3) Ordinarily, the Secretary will not extend the time limit stated in the 
questionnaire or request for other factual information. Before the time 
limit  expires,  the  recipient  of  the  Secretary's  request  may request  an 
extension. The request must be in writing and state the reasons for the 
request. Only the following employees of the Department may approve 
an  extension:  the  Assistant  Secretary  for  Import  Administration,  the 
Deputy  Assistant  Secretary  for  Import  Administration,  the  Deputy 
Assistant Secretary for Investigations, the Deputy Assistant Secretary for 
Compliance,  and  the  office  or  division  director  responsible  for  the 
proceeding. An extension must be approved in writing.

(4) Except as provided in §353.32(b) and subject to the other provisions 
of  paragraph  (b)  of  this  Section,  questionnaire  responses  in 



administrative reviews must be submitted not later than 60 days after the 
date of receipt of the questionnaire.

(c) Time-limits for certain allegations.

(1) The Secretary will not consider any allegation of sales below the cost 
of production that is submitted by the petitioner or other interested party, 
as defined in paragraph (k)(3), (k)(4), (k)(5), or (k)(6) of §353.2, later 
than:

(i)  In  an  investigation,  45  days  before  the  scheduled  date  for  the 
Secretary's preliminary determination, unless a relevant response is, in 
the Secretary's view, untimely or incomplete, in which case the Secretary 
will determine the time-limit;

(ii) In an administrative review under §353.22 (c) or (f), 120 days after 
the date of publication of the notice of initiation of the review, unless a 
relevant response is, in the Secretary's view, untimely or incomplete, in 
which case the Secretary will determine the time-limit; or

(iii) In an expedited review under §353.22(g), 10 days after the date of 
publication of the notice of initiation of the review.

(2) The Secretary will not consider any allegation in an investigation that 
the petitioner lacks standing unless the allegation is submitted, together 
with supporting factual information, not later than 10 days before the 
scheduled date for the Secretary's preliminary determination.



(3) Any interested party may request in writing not later than the time 
limits  specified  in  paragraph  (c)(1)  or  (c)(2)  of  this  Section,  as 
applicable, an extension of those time limits. If the Assistant Secretary 
for Import Administration concludes that an extension would facilitate 
the proper administration of the law, the Assistant Secretary may grant 
an extension of not longer than 10 days in an investigation or 30 days in 
an administrative review.

(d) Where to file; time of filing. Address and submit documents to the 
Secretary  of  Commerce,  Attention:  Import  Administration,  Central 
Records  Unit,  Room  B-099,  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  St.,  NW.,  Washington,  D.C.  20230, 
between the hours of 8:30 a.m. and 5:00 p.m. on business days. For all 
time limits in this part, the Secretary will consider documents received 
when stamped by the Central Records Unit with the date and time of 
receipt. If the time-limit expires on a non-business day, the Secretary 
will accept documents that are filed on the next following business day.

(e) Format and number of copies. (1) In general. Unless the Secretary 
alters  the  requirements  of  this  Section,  submitter  shall  make  all 
submissions in the format specified in paragraph (e) of this Section. The 
Secretary  may refuse  to  accept  for  the  record  of  the  proceeding any 
submission that does not conform to the requirements of paragraph (e) of 
this Section.

(2) Documents. In an investigation, submit 10 copies of any document, 
except  a  computer  printout,  and,  if  a  person  has  requested  that  the 
Secretary  treat  portions  of  the  document  as  proprietary  information, 
submit five copies of a public version of the document, including any 
public  summaries  required  under  §353.32(b)  as  substitutes  for  the 
portions for which the person has requested proprietary treatment; and if 
administrative  protective  order  versions  are  required  to  be  served 
Pursuant to §353.31(g) (1) or (2), submit one copy of the cover page, 



marked as  described in  paragraph (e)(2)(v),  together  with  only  those 
pages  that  differ  from  the  public  or  proprietary  versions.  In  an 
administrative review, scope inquiry, or downstream product monitoring 
application, submit seven copies of any document, except a computer 
printout; and if a person has requested that the Secretary treat portions of 
the document as proprietary information, submit three copies of a public 
version of the document, as described above; and submit one copy of 
any  administrative  protective  order  versions  required  to  be  served 
pursuant  to  §353.31(g)  (1)  or  (2),  as  described  above.  In  an 
investigation,  administrative  review,  scope  inquiry,  or  downstream 
product monitoring application, submit documents, if prepared for that 
segment of the proceeding, on letter-size paper, single-sided and double-
spaced. Securely bind each copy as a single document with any letter of 
transmittal as the first page of the document. Mark the first page of each 
document in the upper right-hand corner with the following information 
in the following format:

(i) On the first line, except for a petition. the Department case number;

(ii)  On  the  second  line,  the  total  number  of  pages  in  the  document 
including cover pages, appendices, and any unnumbered pages;

(iii) On the third line, state whether the document is for an investigation, 
scope  inquiry,  downstream  product  monitoring  application,  or  an 
administrative review and, if the latter, the inclusive dates of the review;

(iv) On the fourth and subsequent lines, state whether any portion of the 
document contains classified, privileged, or proprietary information and, 
if so, list the applicable page numbers and state either "Document May 
be Released Under APO" or "Document May Not be Released Under 
APO" (see §§353.32(c) and 353.34); and



(v) For administrative protective order versions, described in §353.31(g) 
(1) or (2), complete the marking as required in paragraphs (i)-(iv) above 
for  the  proprietary  document,  but  conspicuously  mark  the  first  page 
"APO  Version  Prepared  for  [Name  of  party  entitled  to  receive 
materials]"; and

(vi)  For  public  versions  of  proprietary  documents,  required  by 
§353.32(b), complete the marking as required in paragraphs (e)(2) (i)-
(iv)  of  this  Section  for  the  proprietary  document,  but  conspicuously 
mark the first page "Public Version."

(3) Computer tapes and printouts. The Secretary may require submission 
of factual information on computer tape unless the Secretary decides that 
the  submitter  does  not  maintain  records  in  computerized  form  and 
cannot  supply  the  requested  information  on  computer  tape  without 
unreasonable additional burden in time and expense. In an investigation 
or administrative review, the tape shall be accompanied by three copies 
of any computer printout and three copies of the public version of the 
printout.

(f) Translation to English. Unless the Secretary waives in writing this 
requirement for an individual document, any document submitted which 
is in a foreign language must be accompanied by an English translation.

(g) Service of copies on other parties. With the exception of petitions, 
proposed suspension agreements submitted under §353.18(g)(1)(i), and 
factual information submitted under §353.32(a) that is not required to be 
served on an interested party, the submitter of a document shall, at the 
same time, serve a copy of the document on all interested parties on the 
Department's  service  list  by  first  class  mail  or  personal  service.  In 



addition, where proprietary information is involved, the submitter shall 
serve the following administrative protective order versions.

(1)  With  respect  to  parties  to  the  proceeding  that  are  subject  to 
administrative  protective  orders  under  §353.34,  the  submitter  of  a 
document shall include that proprietary information that the interested 
party  is  entitled  to  receive  under  the  terms  of  the  administrative 
protective order, as well as the party's own proprietary information, but 
no other proprietary information

(2)  With  respect  to  interested  parties  that  are  not  subject  to  an 
administrative protective order, but when the submission contains that 
interested party's proprietary information, the submitter of a document 
shall  serve  the  interested  party  with  a  version  that  contains  just  the 
interested party's own proprietary information.

The Secretary will not accept any document that is not accompanied by 
a certificate of service listing the parties served, the type of document 
served, and, for each, indicating the date and method of service.

(h)  Service  list.  The  Central  Records  Unit  will  maintain  and  make 
available a service list for each proceeding. Each interested party which 
asks to be on the service list shall designate a person to receive service 
of documents filed in a proceeding.

(i) Certifications. Any interested party which submits factual information 
to  the  Secretary  must  submit  with  the  factual  information  the 
certification in paragraph (i)(1)  and,  if  the party has legal  counsel or 
another  representative,  the  certification  in  paragraph  (i)(2)  of  this 
Section:



(1) For the interested party's official responsible for presentation of the 
factual information:

I. (name and title), currently employed by (interested party), certify that 
(1)  I  have  read  the  attached  submission,  and  (2)  the  information 
contained in this submission is, to the beat of my knowledge, complete 
and accurate.

(2) For interested party's legal counsel or other representative:

I. (name), of (law or other firm), counsel or representative to (interested 
party), certify that (1) I have read the attached submission, and (2) based 
on the information made available to me by (interested party), I have no 
reason  to  believe  that  this  submission  contains  any  material 
misrepresentation or omission of fact.

[53 FR 12769, 28 March 1988, as amended at 55 FR 9051, 9 March 
1990; 57 FR 30902, 13 July 1992]

§353.32 Request for proprietary treatment of information

(a) Submission and content of request.



(1)  Any  person  who  submits  factual  information  to  the  Secretary  in 
connection with a proceeding may request that the Secretary treat that 
information, or any specified part, as proprietary.

(2) The submitter shall identify proprietary information on each page by 
placing brackets around the proprietary information and clearly stating at 
the top of each page containing such information "Proprietary Treatment 
Requested" and the warning "Bracketing of proprietary information not 
final for one business day after date of filing." The bracketing becomes 
final one business day after the date of filing of the document, i.e., at the 
same time as the non-business proprietary version of the document is 
due to  be filed.  Until  the bracketing becomes final,  recipients  of  the 
document may not divulge any part of the contents of the document to 
anyone not subject to the administrative protective order issued in the 
investigation. After the bracketing becomes final, recipients may divulge 
the  pubic  version  of  the  document  to  anyone  not  subject  to  the 
administrative protective order. If the submitter discovers it has failed to 
bracket correctly, the submitter may file a corrected version or portion of 
the business proprietary document at the same time as the non-business 
proprietary  version  is  filed.  No  changes  to  the  document  other  than 
bracketing  and  deletion  of  business  proprietary  information  are 
permitted after the deadline. Failure to comply with this paragraph may 
result in the striking from the record of all or a portion of a submitter's 
document.

(3)  The submitter  shall  provide a full  explanation why each piece of 
factual  information  subject  to  the  request  is  entitled  to  proprietary 
treatment under §353.4. The request and explanation shall be a part of or 
securely bound with the document containing the information.

(b)  Public  summary.  Except  as  provided  in  paragraph  (b)(3)  of  this 
Section, not later than one business day after submitting information for 



which  proprietary  treatment  is  requested,  any  person  who  requests 
proprietary treatment shall provide to the Secretary.

(1)  An  adequate  public  summary  of  all  proprietary  information, 
incorporated in the public version of the document (generally, numeric 
data  are  adequately  summarized  if  grouped  or  presented  in  terms  of 
indices,  or  figures  within 10 per  cent  of  the actual  figure,  and if  an 
individual  portion  of  the  data  is  voluminous,  at  least  1  per  cent 
representative  of  that  portion  is  individually  summarized  in  this 
manner); or

(2) A statement itemizing those portions of the proprietary information 
which cannot be summarized adequately and all arguments supporting 
that conclusion for each portion.

(3) All  requests  for  proprietary treatment of  information contained in 
petitions submitted under §353.12 and proposed suspension agreements 
submitted  under  §  353.18(g)(1)(i)  shall  be  accompanied  by  a  public 
summary and statement described in paragraphs (b)(1) and (b)(2) of this 
Section.

(c)  Agreement  to  release.  All  requests  for  proprietary  treatment  shall 
include either an agreement to permit  disclosure under administrative 
protective  order,  or  a  statement  itemizing  which  portions  of  the 
proprietary  information  should  not  be  released  under  administrative 
protective order and all arguments supporting that conclusion for each 
portion. The Secretary ordinarily will not provide the submitter further 
opportunity for argument on whether to grant a request for disclosure 
under administrative protective order.



(d) Return of information as a result  of non-conforming request.  The 
Secretary may return to the submitter any factual information for which 
the submitter requested proprietary treatment when the request does not 
conform to the requirements of this Section and in any event will not 
consider the information. If the Secretary returns the information, the, 
Secretary will provide a written explanation of the reasons why it does 
not conform and will not consider it unless it is resubmitted with a new 
request which complies with the requirements of this Section not later 
than two business days after receipt of the Department's explanation for 
rejection of the information.

(e) Status during consideration of request. While considering whether to 
grant a request for proprietary treatment, the Secretary will not disclose 
or make public the information. The Secretary normally will decide not 
later than 14 days after the Secretary receives the request.

(f) Treatment of proprietary information. Unless the Secretary otherwise 
provides, the person to whom the Secretary discloses information shall 
not  disclose  the information to  any other  person.  The Secretary may 
disclose factual information which the Secretary decides is proprietary 
only to:

(1) A representative of an interested party who requests and is granted an 
administrative protective order under §353.34;

(2) An employee of the Department directly involved in the proceeding 
for which the information is submitted;

(3) An employee of the Commission directly involved in the proceeding 
for which the information is submitted;



(4) An employee of the Customs Service directly involved in conducting 
a fraud investigation relating to an anti-dumping duty proceeding on the 
merchandise;

(5)  Any  person  to  whom  the  submitter  specifically  authorizes  (in 
writing) disclosure; and

(6) A charged party or counsel for the charged party under part 354 of 
this Title (19 CFR Part 354).

(g) Denial of request for proprietary treatment. If the Secretary decides 
that  the factual  information does not  warrant  proprietary treatment in 
whole  or  in  part,  the  Secretary  will  notify  the  submitter.  Unless  the 
submitter agrees that the information be considered public, the Secretary 
will return the information to the submitter with written notice stating 
the reasons for return of the information and will not consider it in the 
proceeding.

[54  FR  12769,  28  March  1989;  54  FR  13294,  31  March  1989,  as 
amended at 57 FR 30903, 13 July 1992]

§353.33 Information exempt from disclosure.

Privileged or  classified  information is  exempt  from disclosure  to  the 
public or to representatives of interested parties.



§353.34  Disclosure  of  proprietary  information  under  administrative 
protective order.

(a) In general. Upon receipt of an application (before or after receipt of 
the  information  requested)  which  describes  in  general  terms  the 
information  requested  and  sets  forth  the  reasons  for  the  request,  the 
Secretary  shall  require  all  proprietary  information  presented  to,  or 
obtained  by  it,  during  a  segment  of  a  proceeding  (except  privileged 
information, classified information, and specific information of a type 
for  which  there  is  a  clear  and  compelling  need  to  withhold  from 
disclosure) to be disclosed to interested parties who are parties to the 
proceeding under a protective order described in this Section, regardless 
of  when  the  information  is  submitted  during  the  segment  of  the 
proceeding.

(b) Request for disclosure. (1) A representative must file a request for 
disclosure under administrative protective order not later than the later 
of:

(i) 30 days after the date of publication in the FEDERAL REGISTER of 
the  notice  of  initiation  under  §353.11  or  §353.13,  or  the  notice  of 
initiation of administrative review under §353.22; or

(ii) 30 days after the initiation of a scope inquiry pursuant to §353.29(a) 
or (b); or

(iii)  10  days  after  the  date  the  representative's  client  or  employer 
becomes a party to the proceeding, but in no event later than the date the 
case briefs, under §353.38 are due.



(2)  The  representative  must  file  the  request  for  disclosure  on  the 
standard form provided by the Secretary (Form ITA-367). The standard 
form  will  require  only  such  particularity  in  the  description  of  the 
requested information as is consistent with both the criteria the Secretary 
uses to decide whether to disclose, and with the fact that a request may 
be made for factual information not yet submitted.

(3) The request shall obligate the representative:

(i) Not to disclose the proprietary information to anyone other than the 
submitter and other persons authorized by an administrative protective 
order to have access to the information;

(ii) To use the information solely for the segment of the proceeding in 
which it was submitted;

(iii) To ensure the security of the proprietary information at all times, 
and

(iv) To report promptly to the Secretary any apparent violation of the 
terms of the protective order.

(4) The request shall contain an acknowledgment by the representative 
that:



(i) A representative determined to have violated a protective order may 
be subject to any or all of the sanctions listed In part 354 of this Title, 
and

(ii) The firm of which a person determined to have violated a protective 
order is  a partner, associate,  or employee, and any partner, associate, 
employer, or employee of such person, may be subject to any or all of 
the sanctions listed in part 354 of this Title.

(5)  The  Secretary  will  decide  whether  to  disclose  information  under 
administrative protective order -

(i)  Not later  than 14 days after  the date on which the information is 
submitted; or

(ii) if -

(A) The person who submitted the information raises objection to its 
release, or

(B) The information is usually voluminous or complex,

not  later  than  30  days  after  the  date  on  which  the  information  is 
submitted.



(6)  If  the  Secretary  decides  that  disclosure  of  information  under 
administrative protective order is proper under paragraph (5), above:

(i) With respect to proprietary information submitted to the Secretary on 
or before the date of the decision to disclose, the submitting party shall, 
within two business days of the date of decision, serve the party which 
requested such disclosure, in accordance with §353.31(g); and

(ii) The submitting party shall serve all future submissions of proprietary 
information directly on the requesting party as required by §353.31(g).

(c)  Opportunity to  withdraw proprietary  information.  If  the Secretary 
decides  to  require  disclosure  of  proprietary  information  under 
administrative protective order without the consent of the submitter, the 
Secretary will provide to the submitter written notice of the decision and 
the  reasons  therefor  and  will  permit  the  submitter  to  withdraw  the 
information  from  the  official  record  within  two  business  days.  The 
Secretary will not consider withdrawn information. Furthermore, if the 
submitter does not withdraw the information but fails to serve the party 
requesting  such  information,  in  accordance  with  §353.34(b)(6),  the 
Secretary will not consider such information.

(d) Disposition of proprietary information disclosed under administrative 
protective order. (1) At the expiration of the time for filing for Judicial 
review of a decision by the Secretary, if there is no filing by any party to 
the proceeding. or at an earlier date the Secretary decides appropriate, 
the  representative  must  return  or  destroy  all  proprietary  information 
released  under  this  Section  and  all  other  materials  containing  the 
proprietary  information  (such  as  notes  or  memoranda).  The 
representative at that time must certify to the Secretary full compliance 



with the terms of the protective order and the return or destruction of all 
proprietary information.

(2) The representative of a party to the proceeding that files for judicial 
review or intervenes in the judicial review may retain the proprietary 
information, provided that the party applies for a court protective order 
for the information not later than 15 days after the Secretary files the 
administrative  record  with  the  court.  If  the  court  denies  the  party's 
application for a court protective order, the representative must return or 
destroy the proprietary information and all other materials containing the 
proprietary information not later than 48 hours after the court's decision 
and certify to the Secretary as provided under paragraph (d)(1) of this 
Section.

(e)  Violation  of  administrative  protective  order.  The  procedures  for 
investigating any alleged violation of an administrative protective order 
issued under this Section and for imposing sanctions for a violation of 
such order are set forth in part 354 of this Title (19 CFR Part 354).

[53 FR 12769, 28 March 1988, as amended at 55 FR 9052, 9 March 
1990]

§353.35 Ex parte meeting

The Secretary will prepare for the official record a written memorandum 
of  any  ex  parte  meeting  between  any  person  providing  factual 
information in connection with a proceeding and the person to whom the 
Secretary has delegated the authority to make the decision in question or 
the  person  making  a  final  recommendation  to  that  person.  The 
memorandum will include the date, time, and place of the meeting, the 



identity and affiliation of all persons present, and a public summary of 
the factual information submitted.

§353.36 Verification of information.

(a) In general. (1) The Secretary will verify all factual information the 
Secretary relies on in:

(i) A final determination under §353.18(i) or §353.20;

(ii) The final results of an expedited review under §353.22(g);

(iii) A revocation under §353.25;

(iv) The final results of an administrative review under §353.22(c) or (f) 
if the Secretary decides that good cause for verification exists; and

(v) The final results of an administrative review under §353.22(c) if:

(A) An interested party, as defined in paragraph (k)(3), (k)(4), (k)(5), or 
(k)(6) of §353.2, not later than 120 days after the date of publication of 
the  notice  of  initiation  of  review,  submits  a  written  request  for 
verification; and



(B) The Secretary conducted no verification under this paragraph during 
either of the two immediately preceding administrative reviews.

(2)  If  the  Secretary  decides  that,  because  of  the  large  number  of 
producers  and resellers  included in an  investigation or  administrative 
review, it is impractical to verify relevant factual information for each 
person, the Secretary may select and verify a sample. The Secretary will 
apply the results of the verification of the sample to all producers and 
resellers included in the investigation or review.

(b) Notice of verification. In publishing a notice of final determination, 
revocation, or final results of administrative review, the Secretary will 
report the methods and procedures used to verify under this Section.

(c)  Procedures  for  verification.  In  verifying  under  this  Section,  the 
Secretary will  notify the government of the foreign country in which 
verification takes place that employees of the Department will visit with 
producers or resellers in order to verify the accuracy and completeness 
of submitted factual information. As part of the verification, employees 
of the Department will request access to all files, records, and personnel 
of the producers, resellers, importers, or unrelated purchasers which the 
Secretary considers relevant to factual information submitted.

§353.37 Best information available.

(a) Use of best information available. The Secretary will use the best 
information available whenever the Secretary:



(1) Does not receive a complete, accurate, and timely response to the 
Secretary's request for factual information; or

(2)  Is  unable  to  verify,  within  the  time  specified,  the  accuracy  and 
completeness of the factual information submitted.

(b) What is best information available. The best information available 
may include the factual information submitted in support of the petition 
or subsequently submitted by interested parties, as defined in paragraph 
(k)(3), (k)(4), (k)(5), or (k)(6) of §353.2. If an interested party refuses to 
provide  factual  information  requested  by  the  Secretary  or  otherwise 
impedes  the  proceeding,  the  Secretary  may take  that  into  account  in 
determining what is the best information available.

§353.38 Written argument and hearings.

(a) Written argument. The Secretary will consider in making the final 
determination  under  §353.18(i)  or  §353.20  or  the  final  results  under 
§353.22 only written arguments in case or rebuttal briefs filed within the 
time-limits in this Section. The Secretary will not consider or retain in 
the record of the proceeding any written argument, unless requested by 
the  Secretary  (and  received  within  the  time-limit  specified  by  the 
Secretary),  that  is  submitted  after  the  time-limits  specified  in  this 
Section. At any time during the proceeding, the Secretary may request 
written argument on any issue from any interested party or United States 
government  agency.  The  Secretary  will  return  to  the  submitter,  with 
written notice stating the reasons for return of the document, any written 
argument submitted after the time-limits specified in this Section or by 
the Secretary. (b) Request for hearing. Not later than 10 days after the 
date  of  publication  of  the  Secretary's  preliminary  determination  or 
preliminary results of administrative review, unless the Secretary alters 
this time-limit, any interested party may request that the Secretary hold a 



public hearing on arguments to be raised in case or rebuttal briefs. To the 
extent practicable, a party requesting a hearing shall identify arguments 
to be raised at the hearing. At the hearing, an interested party may make 
an affirmative presentation only on arguments included in that party's 
case  brief  and  may  make  a  rebuttal  presentation  only  on  arguments 
included in that party's rebuttal brief.

(c) Case brief. (1) Any interested party or U.S. Government agency may 
submit a "case brief":

(i) Not later than 50 days after the date of publication of the Secretary's 
preliminary determination in an investigation, unless the Secretary alters 
this time-limit;

(ii) Not later than 30 days after the date of publication of the preliminary 
results of administrative review under §353.22(c) or (f); or

(iii) At any time specified by the Secretary in an expedited review under 
§353.22(g).

(2)  The  case  brief  shall  separately  present  in  full  all  arguments  that 
continue in the submitter's view to be relevant to the Secretary's final 
determination or final results, including any arguments presented before 
the date of publication of the preliminary determination or preliminary 
results.

(d) Rebuttal brief. Not later than the time-limit stated In the notice of the 
Secretary's  preliminary  determination  or  preliminary  results  (or 



otherwise  specified  by  the  Secretary  for  an  expedited  review  under 
§353.22(g)), ordinarily five days in an investigation and seven days in an 
administrative review after the time-limit for filing the case brief, any 
interested  party  or  U.S.  Government  agency  may  submit  a  "rebuttal 
brief".  The  rebuttal  brief  shall  separately  present  in  full  all  rebuttal 
arguments, responding only to arguments raised in case briefs.

(e) Service of briefs. The submitter of either a case of rebuttal brief shall 
serve a copy of that brief on any interested party on the Department's 
service list and on any U.S. Government agency that has submitted in 
the segment of the proceeding a case or rebuttal brief. If the party has 
designated under §353.31(h) an agent in the United States, service shall 
be either by personal service on the same day the brief is filed with the 
Secretary or by overnight mail or courier on the next day and, if the 
party has designated an agent outside the United States, service shall be 
by first class airmail. The submitter shall attach to each brief a certificate 
of service listing the parties (including agents) served and, for each, the 
date and method of service.

(f) Hearings. If an interested party submits a request under paragraph (b) 
of  this  Section,  the  Secretary  will  hold  a  public  hearing on the  date 
stated  in  the  notice  of  the  Secretary's  preliminary  determination  or 
preliminary results of administrative review (or otherwise specified by 
the  Secretary  in  an  expedited  review  under  §353.22(g)),  unless  the 
Secretary  alters  the  date.  Ordinarily,  the  hearing  will  be  held,  in  an 
investigation,  two  days  after  the  scheduled  date  for  submission  of 
rebuttal  briefs  and,  in  an  administrative  review, seven days  after  the 
scheduled date for submission of rebuttal briefs.

(1) The Secretary will place a verbatim transcript of the hearing in the 
public and official records of the proceeding and will announce at the 
hearing how interested parties may obtain copies of the transcript.



(2) One of the following employees of the Department will chair the 
hearing: the Assistant Secretary for Import Administration; the Deputy 
Assistant  Secretary  for  Import  Administration;  the  Deputy  Assistant 
Secretary  for  Investigations;  the  Deputy  Assistant  Secretary  for 
Compliance;  or  the  office  or  division  director  responsible  for  the 
proceeding.

(3)  The  hearing  is  not  subject  to  the  Administrative  Procedure  Act. 
Witness testimony, if any, shall not be under oath or subject to cross-
examination by another interested party or witness. During the hearing, 
the chair may question any interested party or witness and may request 
interested parties to present additional written argument.

(g) Where to file; time of filing. The requirements in §353.31(d) apply to 
this Section.

(h) Format and number of copies. The requirements in §353.31(e) apply 
to this Section, except that in an administrative review submit 10 copies 
of each brief and five copies of the public version, including the public 
summary required under §353.32(b).

Subpart D - Calculation of United States Price, Fair Value, and Foreign 
Market Value

§353.41 Calculation of United States price.



(a) In general.  "United States price" means the purchase price or the 
exporter's sales price of the merchandise, as appropriate. In calculating 
the United States price, the Secretary will use sales or, in the absence of 
sales, likely sales, as defined in §353.2(t).

(b)  Purchase  price.  "Purchase  price"  means  the  price  at  which  the 
merchandise is sold or likely to be sold prior to the date of importation, 
by  a  producer  or  reseller  of  the  merchandise  for  exportation  to  the 
United States. The Secretary will make appropriate adjustments for costs 
and expenses under paragraph (d) of this Section if they are not reflected 
in the sales price to the importer. Whenever purchase price is used and 
there is reason to believe that the sales price to the importer does not 
reflect the cost and expenses incident to bringing the merchandise from 
the  country  of  exportation,  then  the  Secretary  will  make  appropriate 
adjustments  for  such  cost  and  expenses  under  paragraph  (d)  of  this 
Section.

(c)  Exporter's  sales  price.  "Exporter's  sales  price"  means the price  at 
which merchandise  is  sold  or  likely  to  be  sold  in  the  United  States, 
before or  after  the time of  importation,  by or  for  the account  of  the 
exporter  (defined  in  Section  771(13)  of  the  Act),  as  adjusted  under 
paragraphs (d) and (e).

(d) Adjustments to United States price.

(1) The Secretary will increase the United States price by:

(i) When not included in the price, the cost of containers, coverings, and 
other expenses incident to placing the merchandise in condition packed 
ready for shipment to the United States;



(ii)  The  amount  of  any  import  duties  imposed  by  the  country  of 
exportation which have been rebated, or which have not been collected, 
by reason of exportation of the merchandise;

(iii)  The amount  of  any taxes  imposed in  the  country of  exportation 
directly on the exported merchandise or components thereof, which have 
been  rebated,  or  which  have  not  been  collected,  by  reason  of  the 
exportation of the merchandise, but only to the extent that such taxes are 
added to or included in the price of such or similar merchandise sold in 
the country of exportation; and

(iv) The amount of any countervailing duty imposed on the merchandise 
to offset an export subsidy.

(2) The Secretary will reduce the United States price by the amount, if 
included in the price, of:

(i) Except as provided in paragraph (d)(1)(iv), any cost and expenses, 
and United States  import  duties incident  to bringing the merchandise 
from the place of shipment in the country of exportation to the place of 
delivery in the United States; and

(ii)  Any export  tax,  duty, or  other charge imposed by the country of 
exportation on the exportation of the merchandise, other than an export 
tax, duty, or other charge described in Section 771(6)(C) of the Act.



(e) Additional adjustments to exporter's sales price. The Secretary also 
will reduce the exporter's sales price by the amount of:

(1) Commissions for selling in the United States the merchandise;

(2) Expenses generally incurred by or for the account of the exporter in 
selling  the  merchandise,  or  attributable  under  generally  accepted 
accounting principles to the merchandise; and

(3)  Any  increased  value  resulting  from  a  process  of  production  or 
assembly performed on the merchandise after  importation and before 
sale to a person who is not the exporter of the merchandise, which value 
the  Secretary  generally  will  determine  from  the  cost  of  material. 
fabrication, and other expenses incurred in such production or assembly.

§353.42 Fair value.

(a)  Relationship to  foreign market  value.  Fair  value,  used during the 
investigation,  is  an  estimate  of  foreign  market  value.  Except  as 
otherwise  specifically  noted,  a  reference  in  this  subpart  to  "foreign 
market value" applies to "fair value", but a reference to "fair value" in 
this subpart does not necessarily apply to "foreign market value".

(b) Sales examined. (1) The Secretary normally will examine not less 
than 60 per cent of the dollar value or volume of the merchandise sold 
during a period of at least 150 days prior to and 30 days after the first 
day of the mouth during which the petition was filed or the Secretary 
initiated the investigation under §353.11, but the Secretary may examine 



the merchandise for any additional or alternative period the Secretary 
concludes is appropriate.

(2) If the Secretary examines less than 85 per cent of the dollar value or 
volume  of  the  merchandise  sold  during  the  period  described  in 
paragraph  (b)(1),  the  Secretary  will  notify  the  affected  foreign 
government what percentage of total sales are being examined.

§353.43 Sales used in calculating foreign market value.

(a) Sales and offers for sale.  In calculating foreign market value, the 
Secretary will use sales, as defined in §353.2(t), and offers for sale, but 
the Secretary normally will consider offers only in the absence of sales 
and only if the Secretary concludes that acceptance of the offer can be 
reasonably expected.

(b) Fictitious sales and offers. In calculating foreign market value, the 
Secretary will reject any fictitious sale or offer.

(c) Restricted sales. When sales used to calculate foreign market value 
are  restricted,  the  Secretary  will  adjust  the  price,  as  appropriate,  to 
compensate for restrictions that affect the value of the merchandise to 
the purchasers.

§353.44 Sales at varying prices.



(a) Weighted-average price or prices. If the sales which the Secretary 
may use to calculate foreign market value vary in price (after allowances 
provided  for  in  §353.55,  353.56,  353.57,  and  353.58),  the  Secretary 
normally  will  calculate  foreign market  value  based on the  weighted-
average of those prices.

(b) Preponderant price. If not less than 80 per cent of the sales which the 
Secretary may use to calculate foreign market value during the period 
under  examination  were  made  at  the  same  price,  the  Secretary  will 
calculate foreign market value based on the sales at that price.

(e) Other reasonable method. If the Secretary decides that paragraph (b) 
does not apply and that paragraph (a) is inappropriate, the Secretary will 
use any other method for calculating foreign market  value which the 
Secretary deems appropriate.

(d) Sales below cost of Production. For purposes of paragraph (a) or (b), 
the Secretary will not use sales disregarded under §353.51.

§353.45 Transactions between related persons.

(a) Sales to a related person. If a producer or reseller sold such or similar 
merchandise to a person related as described in Section 771(13) of the 
Act, the Secretary ordinarily will calculate foreign market value based 
on that sale only if satisfied that the price is comparable to the price at 
which the producer or  reseller  sold such or similar  merchandise to a 
person not related to the seller.



(b) Sales through a related person. If a producer or reseller sold such or 
similar  merchandise through a person related as  described in  Section 
771(13) of the Act,  the Secretary may calculate foreign market value 
based on the sale by such related person.

§353.46 Calculation of foreign market value based on price in the home 
market country.

(a)  In  general.  (1)  The Secretary ordinarily  will  calculate the foreign 
market value of the merchandise based on the price at which such or 
similar merchandise is sold or offered for sale in the principal markets of 
the home market country, in the usual commercial quantities and in the 
ordinary course of trade for home consumption, plus, when not included 
in  the  price,  the  cost  of  containers,  coverings,  and  other  expenses 
incident  to  placing  the  merchandise  in  condition  packed  ready  for 
shipment to the United States.

(2)  When  United  States  price  is  based  on  purchase  price,  under 
§353.41(b),  the  Secretary  will  calculate  foreign  market  value,  under 
paragraph (a)(1), based on the price at the time the producer or reseller 
sells the merchandise for exportation to the United States.

(3) When United States price is based on exporter's sales price, under 
§353.41(c),  the  Secretary  will  calculate  foreign  market  value,  under 
paragraph (a)(1), based on the price at the time the importer sells the 
merchandise in the United States to a person not related under Section 
773(e)(4) of the Act.

(b) Ordinary course of trade. In determining the ordinary course of trade, 
the  Secretary  will  consider  the  conditions  and practices  which,  for  a 



reasonable period prior to the time described in paragraph (a), have been 
normal in the trade of merchandise of the same class or kind in the home 
market country.

(c) Transshipments. If the merchandise is not imported directly from the 
home  market  country  but  is  merely  transshipped  through  another 
country, the Secretary will not, except under §353.47, calculate foreign 
market value based on the price at which such or similar merchandise is 
sold in the country of transshipment.

§353.47 Exportation from an intermediate country.

The Secretary will calculate the foreign market value of such or similar 
merchandise based on sales in the intermediate country rather than sales 
in the home market country if:

(a) A reseller in an intermediate country purchases the merchandise from 
the producer;

(b) The producer of the merchandise does not know (at the time of the 
sale to that reseller) the country to which such reseller intends to export 
the merchandise;

(c) The merchandise enters the commerce of the intermediate country 
but is not substantially transformed in that country; and

(d) The merchandise subsequently is exported to the United States.



§353.48 Calculation of foreign market value if sales in the home market 
country are inadequate.

(a) In general. Except as provided in §353.53, if the quantity of such or 
similar  merchandise  sold  during  the  period  being  examined  for 
consumption in the home market country is so small in relation to the 
quantity sold for exportation to third countries (normally, less than five 
per cent of the amount sold to third countries) that it is an inadequate 
basis for the foreign market value of the merchandise, the Secretary will 
calculate  the  foreign  market  value  of  the  merchandise  under  either 
§353.49 or §353.50.

(b) Preference for third country sales. The Secretary normally will prefer 
foreign market value based on sales to a third country rather than on 
constructed  value  if  adequate  information  is  available  and  can  be 
verified, if a verification is conducted, within the time required.

(c) Definition of "third country".  For purposes of this Section and of 
§353.49,  a  "third  country"  means  any  country  other  than  the  home 
market country or the United States.

§353.49 Calculation of foreign market value based on sales to a third 
country.

(a) In general. (1) If foreign market value is based on sales to a third 
country, the Secretary will calculate the foreign market value based on 
the price at which such or similar merchandise is sold or offered for sale 
to  a  third  country,  plus,  when not  included  in  the  price,  the  cost  of 



containers,  coverings,  and  other  expenses  incident  to  placing  the 
merchandise  in  condition  packed  ready  for  shipment  to  the  United 
States.

(2)  When  United  States  price  is  based  on  purchase  price,  under 
§353.41(b),  the  Secretary  will  calculate  foreign  market  value,  under 
paragraph (a)(1), based on the price at the time the producer or a reseller 
sells the merchandise for exportation to the United States.

(3) When United States price is based on exporter's sales price, under 
§353.41(c),  the  Secretary  will  calculate  foreign  market  value,  under 
paragraph (a)(1), based on the price at the time the importer sells the 
merchandise in the United States to a person not related under Section 
773(e)(4) of the Act.

(b) Selection of third country. The Secretary generally will  select  the 
third country based on the following criteria:

(1) Such or similar merchandise exported to the country is more similar 
to the merchandise exported to the United States than is such or similar 
merchandise exported to other countries, and the Secretary decides that 
the volume of sales to the country is adequate;

(2) The volume of sales to the country is the largest to any country other 
than the home market country or the United States; and

(3) The market in the country, in terms of organization and development, 
is most like the United States market.



(c) Selection of more than one third country. In order to find adequate 
sales under paragraph (b), the Secretary may aggregate sales to more 
than a single third country.

§353.50 Calculation of foreign market value based on constructed value.

(a) Method of calculating constructed value. If foreign market value is 
based  on  constructed  value,  the  Secretary  will  calculate  the  foreign 
market value by adding:

(1) The cost of materials used in producing such or similar merchandise 
(exclusive  of  any  internal  tax  in  the  home  market  country  applied 
directly to the materials or their disposition, but remitted or refunded 
upon exportation) and the cost of fabrication or other processing of any 
kind used in producing such or similar merchandise, at a time specified 
in paragraph (b) which would ordinarily permit the production of that 
particular merchandise in the ordinary course of business;

(2) General expenses and profit usually reflected in sales of merchandise 
of the same class or kind as the merchandise by producers in the home 
market country, in the usual commercial quantities and in the ordinary 
course of trade, except that the amount for general expenses shall not be 
less than 10 per cent, of the cost under paragraph (a)(1) and the amount 
for profit shall not be less than 8 per cent of the sum of the amount for 
general expenses and the cost under paragraph (a)(1); and



(3)  The cost  of  containers,  coverings,  and other  expenses incident  to 
placing the merchandise in condition packed ready for shipment to the 
United States.

(b) Time for calculating constructed value. (1) When United States price 
is  based  on  purchase  price,  under  §353.41(b),  the  Secretary  will 
calculate constructed value, under paragraph (a), based on the relevant 
costs and expenses at a time preceding the time the producer or a reseller 
sells the merchandise for exportation to the United States.

(2) When United States price is based on exporter's sales price, under 
§353.41(c),  the  Secretary  will  calculate  constructed  value,  under 
paragraph  (a),  based  on  the  relevant  costs  and  expenses  at  a  time 
preceding  the  time  the  importer  sells  the  merchandise  in  the  United 
States to a person not related under Section 773(e)(4) of the Act.

(c)  Transactions  with related  parties.  In  calculating constructed value 
under paragraph (a), the Secretary may disregard any direct or indirect 
transaction between persons related under Section 773(e)(4) of the Act 
for any element of value required to be considered under paragraph (a) 
that does not fairly reflect the usual amount for sales in that market of 
that element. If the Secretary disregards a transaction and there are no 
other  transactions  available  for  consideration,  the  Secretary  will 
calculate  the  amount  based  on  available  information  as  to  what  the 
amount  would  have  been  if  the  transaction  had  occurred  between 
persons not related.

§353.51 Calculation of foreign market value if sales are made at less 
than cost of production.



(a) Disregarding sales at less than cost. If the Secretary has reasonable 
grounds to believe or suspect that the sales on which the Secretary could 
base the calculation of foreign market value under §353.46, §353.49, or 
§353.53 are at prices less than the cost of production, the Secretary, in 
calculating foreign market value, will disregard such mass if they:

(1)  Have  been  made  over  an  extended  period  and  in  substantial 
quantities; and

(2)  Are  not  at  prices  which  permit  recovery  of  all  costs  within  a 
reasonable period in the normal course of trade.

(b) Use of constructed value if above cost sales are inadequate. If the 
Secretary disregards sales under paragraph (a), and concludes that the 
remaining sales at not less than the cost of production are inadequate for 
calculating  foreign  market  value,  the  Secretary  will  calculate  foreign 
market value based on constructed value under §353.50.

(c) Calculation of cost of production. The Secretary will calculate the 
cost  of  production  based  on  the  cost  of  materials,  fabrication,  and 
general expenses,  but  excluding profit,  incurred in producing such or 
similar merchandise.

§353.52 Calculation of foreign market value of merchandise from state-
controlled economy countries

(a) In general. If the Secretary determines that the economy of the home 
market country is state-controlled to the extent that sales or offers for 



sale of such or similar merchandise in that country or to a third country 
do  not  permit  calculation  of  foreign  market  value  under  §353.46, 
§353.49, or §353.53, the Secretary will calculate foreign market value 
based on, in order of preference:

(1)  The prices,  calculated in  accordance with §353.46 or  §353.49,  at 
which such or similar merchandise produced in a non-state-controlled-
economy country is sold either:

(i) For consumption in that country; or

(ii) To another country, including the United States; or

(2) The constructed value of such or similar merchandise in a non-state-
controlled economy country, calculated in accordance with §353.50.

(b)  Comparability  of  economies.  For  purposes  of  paragraph  (a),  the 
Secretary will select, in order of preference, prices or costs in:

(1) A non-state-controlled economy country other than the United States 
at  a  stage  of  economic  development  that  the  Secretary  concludes  is 
comparable  to  that  of  the  home  market  country,  based  on  generally 
recognized  criteria,  including  per  capita  gross  national  product  and 
infrastructure development (particularly in the industry producing such 
or similar merchandise);



(2) A non-state-controlled economy country other than the United States 
that is not at a stage of economic development comparable to that of the 
home market country (in which case the Secretary will adjust the foreign 
market  value  for  known  differences  in  the  costs  of  material  and 
fabrication); or

(3) The United States.

(c) Use of factors of Production. If such or similar merchandise is not 
produced in a non-state-controlled economy country which the Secretary 
concludes to be comparable in terms of economic development to the 
home market country, the Secretary may calculate the foreign market 
value using constructed value based on factors of production incurred in 
the home market country in producing the merchandise, including, but 
not  limited  to,  hours  of  labour  required,  quantities  of  raw  materials 
employed, and amounts of energy consumed, if the Secretary obtains 
and verifies such information from the producer of the merchandise in 
the  home  market  country.  The  Secretary  will  value  the  factors  of 
production  in  a  non-state-controlled  economy  country  which  the 
Secretary considers comparable in economic development to the home 
market  country.  The  Secretary  will  include  in  this  calculation  of 
constructed value an amount for general expenses and profit, as required 
by Section 773(e)(1)(B) of the Act, and the cost of containers, coverings, 
and other expenses, as required by Section 773(e)(1)(C) of the Act.

§353.53  Calculation  of  foreign  market  value  based  on  sales  by  a 
multinational corporation.

The Secretary will  calculate the foreign market value of merchandise 
sold by certain multinational corporations described in Section 773(d) of 
the Act in accordance with provisions of that Section.



§353.54 Claims for adjustment to foreign market value.

Any interested party that claims an adjustment under §353.55 through 
§353.58 must establish the claim to the satisfaction of the Secretary.

§353.55 Differences in quantities.

(a) In general. In comparing the United States price with foreign market 
value, the Secretary normally will use sales of comparable quantities of 
merchandise. The Secretary will make a reasonable allowance for any 
difference in quantities, to the extent that the Secretary is satisfied that 
the  amount  of  any  price  differential  is  wholly  or  partly  due  to  that 
difference  in  quantities.  In  making  the  allowance,  the  Secretary  will 
consider, among other things, the practice of the industry in the relevant 
country  with  respect  to  affording  quantity  discounts  to  those  which 
purchase in the ordinary course of trade.

(b) Sales with quantity discount in calculating foreign market value. The 
Secretary  will  calculate  foreign  market  value  based  on  sales  with 
quantity discounts if:

(1) During the period examined or during a more representative period, 
the producer or reseller granted quantity discounts of at least the same 
magnitude  on  20  per  cent  or  more  of  sales  of  such  or  similar 
merchandise for the relevant country; or



(2)  The producer  demonstrates  to  the  Secretary's  satisfaction that  the 
discounts reflect savings specifically attributable to the production of the 
different quantities.

(c) Sales with quantity discounts in calculating weighted-average foreign 
market value. If the producer or reseller does not satisfy the conditions 
in paragraph (b), the Secretary will calculate foreign market value based 
on a weighted-average price or prices that include sales at a discount.

(d) In determining whether a discount has been given, the existence of a 
published price list reflecting such a discount will not be controlling. A 
price list  ordinarily will  be accepted only if,  in the line of trade and 
market under consideration, the producer or reseller demonstrates that it 
has adhered to its price list.

§353.56 Differences in circumstances of sale.

(a) In general. (1) In calculating foreign market value, the Secretary will 
make  a  reasonable  allowance  for  a  bona  fide  difference  in  the 
circumstances of the sales compared if the Secretary is satisfied that the 
amount  of  any  price  differential  is  wholly  or  partly  due  to  such 
difference.  In  general,  the  Secretary  will  limit  allowances  to  those 
circumstances which bear a direct relationship to the sales compared.

(2)  Differences in circumstances of  sale for  which the Secretary will 
make reasonable allowances normally are those involving differences in 
commissions, credit terms, guarantees, warranties, technical assistance, 
and servicing. The Secretary also will make reasonable allowances for 
differences in selling costs (such as advertising) incurred by the producer 
or reseller but normally only to the extent that such costs are assumed by 



the producer or reseller on behalf of the purchaser from that producer or 
reseller.

(b)  Special  rule.  (1)  Notwithstanding  paragraph  (a),  the  Secretary 
normally will make a reasonable allowance for other selling expenses if 
the Secretary makes a reasonable allowance for commissions in one of 
the markets under consideration and no commission is paid in the other 
market under consideration, but the Secretary will limit the amount of 
such allowance to the amount of the other selling expenses incurred in 
the  one  market  or  the  commissions  allowed  in  the  other  market, 
whichever is less.

(2) In comparisons with exporter's sales price, the Secretary will make a 
reasonable deduction from foreign market value for all expenses, other 
than those described in paragraph (a)(1) or  (a)(2),  incurred in selling 
such or similar merchandise up to the amount of the expenses, other that 
those  described  in  paragraph  (a)(1)  or  (a)(2),  incurred  in  selling  the 
merchandise.

(c) Reasonable allowance. In deciding what is a reasonable allowance 
for any difference in circumstances of sale, the Secretary normally will 
consider the cost of such difference to the producer or reseller but, if 
appropriate,  may  also  consider  the  effect  of  such  difference  on  the 
market value of the merchandise.

§353.57 Differences in physical characteristics.

(a) In general.  In calculating foreign market value, the Secretary will 
make  a  reasonable  allowance  for  differences  in  the  physical 
characteristics of merchandise compared to the extent that the Secretary 



is satisfied that the amount of any price differential is wholly or partly 
due to such difference.

(b) Reasonable allowance. In deciding what is a reasonable allowance 
for any difference in physical characteristics, the Secretary normally will 
consider differences in the cost of production but,  where appropriate, 
may also consider differences in the market value. The Secretary will not 
consider differences in cost of production when compared merchandise 
has identical physical characteristics.

§353.58 Level of trade.

The Secretary normally will calculate foreign market value and United 
States price based on sales at the same commercial level of trade. If sales 
at  the  same  commercial  level  of  trade  are  insufficient  in  number  to 
permit  an  adequate  comparison,  the  Secretary  will  calculate  foreign 
market value based on sales of such or similar merchandise at the most 
comparable commercial level of trade as sales of the merchandise and 
make  appropriate  adjustments  for  differences  affecting  price 
comparability.

§353.59 Disregarding insignificant  adjustments;  use of  averaging and 
sampling.

(a) Insignificant adjustments. The Secretary may disregard adjustments 
to foreign market value which are insignificant. Ordinarily, the Secretary 
will disregard individual adjustments having an ad valorem effect of less 
than 0.33 per cent, or any group of adjustments having an ad valorem 
effect of less than 1.0 per cent, of the foreign market value. Groups of 
adjustments are differences in circumstances of sale, differences in the 



physical characteristics of the merchandise, and differences in the levels 
of trade.

(b)  Averaging  or  sampling.  (1)  In  calculating  United  States  price  or 
foreign  market  value,  the  Secretary  may  use  averaging  or  generally 
recognized sampling techniques whenever a significant volume of sales 
or number of adjustments are involved.

(2) The Secretary will select the appropriate representative samples.

§353.60 Conversion of currency.

(a) Rule for conversion. The Secretary will convert, under Section 522 
of the Act (31 U.S.C. 5151(c)), a foreign currency into the equivalent 
amount  of  United  States  currency  at  the  rates  in  effect  on  the  dates 
described in §353.46, §353.49, or §353.50, as appropriate.

(b)  Special  rules  for  investigations.  For  purposes  of  investigations, 
producers,  resellers,  and  importers  will  be  expected  to  act  within  a 
reasonable period of time to take into account price differences resulting 
from sustained changes in prevailing exchange rates. When the price of 
the merchandise is affected by temporary exchange rate fluctuations, the 
Secretary  will  not  take  into  account  in  fair  value  comparisons  any 
difference  between  United  States  price  and  foreign  market  value 
resulting solely from such exchange rate fluctuation.

Subpart E - Effective Dates



§353.71 Effective dates of amendments to the Tariff Act of 1930 made 
by the Omnibus Trade and Competitiveness Act of 1988.

In  accordance  with  Section  1337  of  the  Omnibus  Trade  and 
Competitiveness Act of 1988 (Pub. L. No. 100-418) ("the 1988 Act"), 
the amendments to the Tariff Act of 1930 made by the 1988 Act are 
deemed effective as follows:

(a) Except as provided in paragraphs (b),  (c),  (d), (e), and (f) of this 
Section, all amendments made by Title I, Subtitle C, Part II of the 1988 
Act which affect authorities administered by the Secretary are deemed 
effective as of 23 August 1988.

(b) Amendments made by Sections 1312. 1315, 1316, 1318, 1325, 1326, 
1327,  1331,  and  1332  of  the  1988  Act  which  affect  authorities 
administered by the Secretary are  deemed to take effect  immediately 
with respect to all investigations, Section 736(c) reviews, or Section 751 
reviews initiated after 23 August 1988.

(c) The amendment made by Section 1324 of the 1988 Act which affects 
authorities  administered by the Secretary is  deemed to apply only to 
Investigations initiated after 23 August 1988.

(d) The amendments made by Sections 1321(a) and 1334 of the 1988 
Act which affect authorities administered by the Secretary are deemed to 
be  effective  with  respect  to  articles  entered,  or  withdrawn  from 
warehouse for consumption, on or after 23 August 1988.



(e) The amendments made by Sections 1321(b) and 1335 of the 1988 
Act which affect authorities administered by the Secretary are deemed to 
be effective with respect to entries, and withdrawals from warehouse for 
consumption, that are liquidated on or after 23 August 1988.

(f)  The  amendment  made  by  Section  1319  is  deemed  effective  with 
respect to all Section 736(c) and Section 751 reviews initiated on or after 
23 August 1988, as well as to all Section 736(c) and Section 751 reviews 
for which there is a request for revocation pending on 23 August 1988.

(g) Notwithstanding the provisions of paragraphs (a) through (f) of this 
Section, the Secretary may implement the amendments of the 1988 Act 
at  a  date later  than 23 August  1988,  if  the Secretary determines that 
implementation in  accordance with paragraphs (a)  through (f)  of  this 
Section  would  prevent  the  Department  from  complying  with  other 
requirements of law.

[55 FR 9052, 9 March 1990]

ANNEX I - TIME-LIMITS FOR SUBMISSIONS SPECIFIED IN THIS 
PART

Description of time-limit1

Section

Administrative protective order:

Request for disclosure under

Return of information released under



Withdrawal of information subject to

353.34(b)

353.34(d)

353.34(c)

Administrative review:

Request for changed circumstances review

Request for review of all exporters covered by suspension agreement

Request for review of specified producers or resellers

Withdrawal of request for review

353.22(f)

353.22(a)

353.22(a)

353.22(a)

Commission:

Filing of petition with

Request for review of revised suspension agreement

Request for review of suspension agreement

353.12(c)



353.19(b)

353.18(i)

Critical circumstances findings:

Request for

Request for final finding only

Request for preliminary and final finding

353.16(a)

353.16(d)

353.16(b)

Exclusion from order:

Request for

353.14(a)

Factual information:

Questionnaire responses in administrative reviews

353.31(b)

Request for disclosure of, under protective order

353.34(b)

Request for extension of time-limits to submit



353.31(b)

Request for extension of time-limits to submit allegations

353.31(c)

Submission of, regarding preliminarily accepted suspension agreements

353.18(q)

Submission of allegations regarding sales below the cost of production

353.31(c)

Submission of standing allegations

353.31(c)

Submission of, in general

353.31(a)

Withdrawal of, subject to disclosure under protective order

353.34(c)

Final determination:

Request to postpone

353.20(b)

Hearings:

Requests for

353.38(b)



Petition:

Amendment to

Filing with the Commission

353.12(e)

353.12(c)

Postponement of determinations:

Request to postpone final

Petitioner's request to postpone preliminary

353.20(b)

353.15(c)

Preliminary determination:

Petitioner's request to postpone

Waiver of verification

353.15(c)

353.15(e)

Proprietary information:

Request for treatment as

Resubmission of, in proper form



Submission of agreement to release under protective order

Submission of public summary

353.32(a)

353.32(d)

353.32(c)

353.32(b)

Revocation of order:

Request for

Objections to, in the absence of requests for review

353.25(b)

353.25(d)

Sales below cost of production:

Allegation of

353.31(c)

Services:

Preliminarily accepted suspension agreements

Case and rebuttal briefs



353.18(g)

353.38(e)

Standing:

Allegation of lack of

353.31(c)

Suspension of investigation:

Request for Commission review of agreement

Request for Commission review of revised agreement

Request for termination of

Request to continue investigation

Service of preliminarily accepted agreement

Submission of factual information

Submission of proposed agreement

Submission of written argument

353.18(i)

353.19(b)

353.25(b)

353.18(i)

353.18(g)



353.18(g)

353.18(g)

353.18(g)

Termination of suspended investigation:

Request for

Objections to, in the absence of requests for review

353.25(b)

353.25(d)

Verification:

Request for in administrative reviews

Waiver of

353.36(a)

353.15(e)

Written argument:

Submission of case brief

Submission of rebuttal brief

Service of case and rebuttal briefs

Submission of, regarding preliminarily accepted suspension agreements



353.38(c)

353.38(d)

353.38(e)

353.18(g)

1Documents are filed when stamped by the Central Records Unit of the 
Department of Commerce. See §353.31(d) for hours of operation.

PART  354  -  PROCEDURES  FOR  IMPOSING  SANCTIONS  FOR 
VIOLATION  OF  AN  ANTI-DUMPING  OR  COUNTERVAILING 
DUTY PROTECTIVE ORDER

Sec.

354.1 Scope.

354.2 Definitions.

354.3 Sanctions.

354.4 Suspension of rules.

354.5 Report of violation and investigation.

354.6 Initiation of proceedings.

354.7 Charging letter.

354.8 Interim sanctions.

354.9 Request for a hearing.



354.10 Discovery.

354.11 Prehearing conference.

354.12 Hearing.

354.13 Proceeding without a hearing.

354.14 Initial decision.

354.15 Final decision.

354.16 Reconsideration.

354.17 Confidentiality.

AUTHORITY: 5 U.S.C. 301, and sec. 777 of the Tariff Act of 1930, as 
amended by sec. 619 of the Trade and Tariff Act of 1984, Pub. L. 93-
573, 98 Stat. 2948, 3038, and sec. 1886(a)(13) of the Tax Reform Act of 
1986, Pub. L. 99-514, 100 Stat. 2085.

SOURCE: 53 FR 47920, 28 November 1988, unless otherwise noted.

§354.1 Scope.

This part sets forth the procedures for imposing sanctions for violation 
of an administrative protective order issued under 19 CFR 353.30 or 
355.20, or successor regulations, as authorized by 19 U.S.C. 1677f(c).

§354.2 Definitions.



For purposes of this part:

(a)  Affected  party  means  a  party  against  whom sanctions  have  been 
proposed but who is not a charged party;

(b)  APO Sanctions  Board means  the  Administrative  Protective  Order 
Sanctions Board;

(c) Charged party means a person who is charged by the Deputy Under 
Secretary with violating a protective order;

(d) Chief Counsel means Chief Counsel for Import Administration, or 
designee;

(e) Date of service means the day a document is deposited in the mail or 
delivered in person;

(f) Days means calendar days, except that a deadline which falls on a 
weekend or holiday shall be extended to the next working day;

(g) Department means Department of Commerce;

(h)  Deputy  Under  Secretary  means  Deputy  Under  Secretary  for 
International Trade, or designee;



(i)  Director  means  an  Office  Director  under  the  Deputy  Assistant 
Secretary  for  Investigations,  International  Trade  Administration,  or 
designee, who shall be responsible for conducting an investigation of an 
alleged violation of an administrative protective order if the incident is 
discovered during an administrative review, or an Office Director under 
the  Deputy  Assistant  Secretary  for  Compliance,  International  Trade 
Administration,  or  designee,  if  the  incident  is  discovered  during  any 
other time;

(j) Lesser included sanction means a sanction of the same type but of 
more limited scope than the proposed sanction; thus a one-year bar on 
representations before the International Trade Administration is a lesser 
included sanction of a proposed seven-year bar;

(k) Parties means the Department and the charged party or affected party 
in an action under this part;

(l)  Person  means  an  individual,  partnership,  corporation,  association, 
organization, or other entity;

(m) Presiding official means the person authorized to conduct hearings 
in  administrative proceedings  or  to  rule  on any motion or  make any 
determination under this part, who may be an Administrative Law Judge, 
a  Hearing Commissioner,  or  such other  person who is  not  under  the 
supervision  or  control  of  the  Assistant  Secretary  for  Import 
Administration, the Deputy Under Secretary for International Trade, the 
Chief  Counsel  for  Import  Administration,  or  a  member  of  the  APO 
Sanctions Board;



(n) Proprietary information means information the disclosure of which 
the Secretary has decided is limited under 19 CFR 353.29 or 355.19, 
including business or trade secrets; production costs; distribution costs; 
terms of sale; prices of individual sales, likely sales, or offers; names of 
customers,  distributors,  or  suppliers;  exact  amounts  of  the  gross  net 
subsidies received and used by a person; names of particular persons 
from  whom  proprietary  information  was  obtained;  and  any  other 
business  information the  release  of  which to  the  public  would  cause 
substantial harm to the competitive position of the submitter;

(o) Protective order means an administrative protective order issued by 
the Secretary under 19 CFR 353.30 or 355.20; and

(p) Under Secretary means Under Secretary for International Trade, or 
designee.

§354.3 Sanctions.

(a) A person determined under this part  to have violated a protective 
order may be subjected to any or all of the following sanctions:

(1) Barring such person from appearing before the International Trade 
Administration to represent another for a designated time period from 
the date of publication in the FEDERAL REGISTER of a notice that a 
violation has been determined to exist;



(2)  Denying  the  person  access  to  proprietary  information  for  a 
designated time period from the date of publication in the FEDERAL 
REGISTER of a notice that a violation has been determined to exist;

(3) Other appropriate administrative sanctions, including striking from 
the record any information or argument submitted by, or on behalf of, 
the  violating  party  or  the  party  represented  by  the  violating  party; 
terminating any proceeding then in progress; or revoking any order then 
in effect; and

(4) Requiring the person to return material previously provided by the 
Department  and  all  other  materials  containing  the  proprietary 
information,  such  as  briefs,  notes,  or  charts  based  on  any  such 
information received under an administrative protective order.

(b)(1)  The  firm  of  which  a  person  determined  to  have  violated  a 
protective  order  is  a  partner,  associate  or  employee;  any  partner, 
associate,  employer,  or  employee  of  such  person;  and  any  person 
represented by such person may be barred from appearing before the 
International Trade Administration for a designated time period from the 
date  of  publication  in  the  FEDERAL  REGISTER  of  notice  that  a 
violation  has  been  determined  to  exist  or  may  be  subjected  to  the 
sanctions set forth in paragraph (a) of this Section, as appropriate.

(2) Each person against whom sanctions are proposed under paragraph 
(b)(1) of this Section is entitled to all the administrative rights set forth 
in this part separately and apart from rights provided to a person subject 
to sanctions under paragraph (a) of this Section, including the right to a 
charging letter, right to representation, and right to a hearing, but subject 
to joinder or consolidation by a presiding official under §354.12(b).



§354.4 Suspension of rules.

Upon  request  by  the  Deputy  Under  Secretary,  a  charged  or  affected 
party, or the APO Sanctions Board, a, presiding official may modify or 
waive any rule in the part upon determining that no party will be unduly 
prejudiced and the ends of justice will thereby be served and upon notice 
to all parties.

§354.5 Report of violation and investigation.

(a) An employee of the Department of Commerce who has information 
indicating that the terms of an administrative protective order have been 
violated will provide the information to the appropriate Director or the 
Chief Counsel.

(b) Upon receiving information which indicates that a person may have 
violated  the  terms  of  an  administrative  protective  order,  from  an 
employee  of  the  Department  of  Commerce  or  any  other  person,  the 
appropriate Director will conduct an investigation concerning whether 
there was a violation of a protective order, and who was responsible for 
the  violation,  if  any.  For  purposes  of  this  part,  the  Director  will  be 
supervised by the Deputy Under Secretary for International Trade with 
guidance  from  the  Chief  Counsel.  The  Director  will  conduct  an 
investigation only if the information is received within 30 days after the 
alleged violation occurred or, as determined by the Director, could have 
been discovered through the exercise of reasonable and ordinary care.

(c) The appropriate Director will provide a report of the investigation to 
the Deputy Under Secretary, after review by the Chief Counsel, no later 
than 180 days after receiving information concerning a violation. Upon 



the  appropriate  Director's  request,  and  if  extraordinary  circumstances 
exist, the Deputy Under Secretary may grant the appropriate Director up 
to an additional 180 days to conduct the investigation and submit the 
report.

(d) The following examples of actions that constitute violations of an 
administrative protective order shall serve as guidelines to each person 
subject  to  a  protective  order.  These  examples  do  not  represent  an 
exhaustive list. Evidence that one of the acts described in the guidelines 
has been committed, however, shall be considered by the Deputy Under 
Secretary  as  reasonable  cause  to  believe  a  person  has  violated  a 
protective order, within the meaning of §354.6.

(1)  Disclosure  of  proprietary  information  to  any  person  not  granted 
access to that information by protective order, including an employee of 
the  Department  not  directly  concerned  with  carrying  out  the 
investigation in connection with which the information is submitted, an 
employee of any other United States government agency, or a member 
of Congress.

(2) Failure to follow the detailed procedures outlined in the protective 
order for safeguarding proprietary information, including maintaining a 
log showing when each proprietary document is used, and by whom, and 
requiring all  employees who obtain access to  proprietary information 
(under the terms of a protective order granted their employer) to sign 
and date a copy of that protective order.

(3) Loss of proprietary information.



(4) Failure to return or destroy all copies of the original documents and 
all  notes,  memoranda,  and  submissions  containing  proprietary 
information  at  the  close  of  the  proceeding  for  which  the  data  were 
obtained  by  burning  or  shredding  of  the  documents  or  by  erasing 
electronic memory, computer disk, or tape memory, as set forth in the 
administrative protective order.

(5) Failure to delete proprietary information from the public version of a 
brief or other correspondence filed with the Department.

(6) Disclosure of proprietary information during a public hearing.

(7) Use of proprietary information submitted for  one investigation or 
administrative review during a different investigation or administrative 
review.

(8)  Use  of  proprietary  information  submitted  in  one  investigation  or 
administrative  review  in  a  separate  investigation  or  administrative 
review of a product from the same or different country.

(9) Use of proprietary information submitted for a countervailing duty 
investigation  or  administrative  review  during  an  anti-dumping  duty 
investigation or administrative review, or vice versa.

§354.6 Initiation of proceedings.



If  the  Deputy  Under  Secretary  concludes,  after  an  investigation  and 
report by the appropriate Director under §354.5(c) and consultation with 
the Chief Counsel, that there is reasonable cause to believe that a person 
has violated a protective order and that sanctions are appropriate for the 
violation, the Deputy Under Secretary will initiate a proceeding under 
this  part  by  issuing  a  charging  letter  as  set  forth  in  §354.7.  In 
determining whether sanctions are appropriate and, if so, what sanctions 
to impose, the Deputy Under Secretary will consider the nature of the 
violation,  the resulting harm, and other relevant circumstances of  the 
case.  The  Deputy  Under  Secretary  will  decide  whether  to  initiate  a 
proceeding  no  later  than  60  days  after  receiving  a  report  of  the 
investigation.

§354.7 Charging letter.

(a)  Contents  of  Letter.  The  Deputy  Under  Secretary  will  initiate 
proceedings  by  issuing  a  charging  letter  to  each  charged  party  and 
affected party which includes:

(1) A statement of the allegation that a protective order has been violated 
and the basis thereof;

(2) A statement of the proposed sanctions;

(3) A statement that the charged or affected party is entitled to review the 
documents or other physical evidence upon which the charge is based 
and the method for requesting access to, or copies of, such documents;



(4) A statement that the charged or affected party is entitled to a hearing 
before a presiding official  if  requested within 30 days of  the date of 
service of the charging letter and the procedure for requesting a hearing, 
including  the  name,  address,  and  telephone  number  of  the  person  to 
contact if there are further questions;

(5) A statement that the charged or affected party has a right, if a hearing 
is not requested, to submit documentary evidence to the Deputy Under 
Secretary and an explanation of the method for submitting evidence and 
the date by which it must be received; and

(6) A statement that the charged or affected party has a right to retain 
counsel at the party's own expense for purposes of representation.

(b)  Settlement  and  amending  the  charging  letter.  The  Deputy  Under 
Secretary may amend, supplement,  or withdraw the charging letter at 
any  time with  the  approval  of  a  presiding  official  if  the  interests  of 
justice would thereby be served. If a hearing has not been requested, the 
Deputy  Under  Secretary  will  ask  the  Under  Secretary  to  appoint  a 
presiding  official  to  make  this  determination.  If  a  charging  letter  is 
withdrawn  after  a  request  for  a  hearing,  the  presiding  official  will 
determine whether the withdrawal will bar the Deputy Under Secretary 
from seeking sanctions at a later date for the same alleged violation. If 
there has been no request for a hearing, or if supporting information has 
not been submitted under §354.13, the withdrawal will not bar future 
actions on the same alleged violation. The Deputy Under Secretary and a 
charged or affected party may settle a charge brought under this part by 
mutual  agreement  at  any  time  after  service  of  the  charging  letter, 
approval  of  the presiding official  or  the APO Sanctions Board is  not 
necessary.



(c)  Service  of  charging letter  on a  resident  of  the  United  States.  (1) 
Service of a charging letter on a United States resident will be made by:

(i)  Mailing  a  copy  by  registered  or  certified  mail  addressed  to  the 
charged or affected party at the party's last known address;

(ii) Leaving a copy with the charged or affected party or with an officer, 
a  managing  or  general  agent,  or  any  other  agent  authorized  by 
appointment or by law to receive service for the party; or

(iii) Leaving a copy with a person of suitable age and discretion who 
resides at the party's last known dwelling.

(2) Service made in the manner described in paragraph (c) (ii) or (iii) of 
this Section shall be evidenced by a certificate of service signed by the 
person  making  such  service,  stating  the  method  of  service  and  the 
identity of the person with whom the charging letter was left.

(d) Service of charging letter on a non-resident. If applicable laws or 
intergovernmental agreements or understandings make the methods of 
service  set  forth  in  paragraph  (c)  of  this  Section  inappropriate  or 
ineffective,  service  of  the  charging  letter  on  a  person  who  is  not  a 
resident  of  the  United  States  may  be  made  by  any  method  that  is 
permitted by the country in which the person resides and that satisfies 
the due process requirements under United States law with respect to 
notice in administrative proceedings.

§354.8 Interim sanctions.



(a) If the Deputy Under Secretary concludes, after issuing a charging 
letter under §354.7 and before a final decision is rendered, that interim 
sanctions  are  necessary  to  protect  the  interests  of  the  Department  or 
others, including the protection of proprietary information, the Deputy 
Under  Secretary  may  petition  a  presiding  official  to  impose  such 
sanctions.

(b) The presiding official may impose interim sanctions against a person 
upon determining that:

(1) There is probable cause to believe that there was a violation of a 
protective  order  and  the  Department  is  likely  to  prevail  in  obtaining 
sanctions under this part,

(2) The Department or others are likely to suffer irreparable harm if the 
interim sanctions are not imposed, and

(3)  The  interim  sanctions  are  a  reasonable  means  for  protecting  the 
rights of the Department or others while preserving to the greatest extent 
possible the rights of the person against whom the interim sanctions are 
proposed.

(c) Interim sanctions which may be imposed include any sanctions that 
are necessary to protect the rights of the Department or others, including, 
but not limited to:

(1) Denying a person further access to proprietary information.



(2)  Barring  a  person  from  representing  another  person  before  the 
International Trade Administration.

(3)  Barring  a  person  from  appearing  before  the  International  Trade 
Administration, and

(4) Requiring the person to return material previously provided by the 
Department  and  all  other  materials  containing  the  proprietary 
information,  such  as  briefs,  notes,  or  charts  based  on  any  such 
information received under an administrative protective order.

(d) The Deputy Under Secretary will notify the person against whom 
interim sanctions  are  sought  of  the request  for  interim sanctions  and 
provide to that person the material submitted to the presiding official to 
support the request. The notice will include a reference to the procedures 
of this Section.

(e) A person against whom interim sanctions are proposed has a right to 
oppose  the  request  through  submission  of  material  to  the  presiding 
official. The presiding official has discretion to permit oral presentations 
and to allow further submissions.

(f) The presiding official will notify the parties of the decision on interim 
sanctions and the basis therefor within five days of the conclusion of 
oral presentations or the date of final written submissions.



(g) If interim sanctions have been imposed, the investigation and any 
proceedings under this part will be conducted on an expedited basis.

(h) An order imposing interim sanctions may be revoked at any time by 
the presiding official and expires automatically upon the issuance of a 
final order.

(i) The presiding official may reconsider imposition of interim sanctions 
on the basis of new and material evidence or other good cause shown. 
The Deputy Under Secretary or a person against whom interim sanctions 
have been imposed may appeal a decision on interim sanctions to the 
APO Sanctions Board,  if  such an appeal is certified by the presiding 
official as necessary to prevent undue harm to the Department, a person 
against  whom  interim  sanctions  have  been  imposed  or  others,  or  is 
otherwise in the interests of justice. Interim sanctions which have been 
imposed  remain  in  effect  while  an  appeal  is  pending,  unless  the 
presiding official determines otherwise.

(j)  The  Deputy  Under  Secretary  may  request  a  presiding  official  to 
impose  emergency  interim  sanctions  to  preserve  the  status  quo. 
Emergency  interim  sanctions  may  last  no  longer  than  48  hours, 
excluding  weekends  and  holidays.  The  person  against  whom  such 
emergency interim sanctions are proposed need not be given prior notice 
or  an  opportunity  to  oppose  the  request  for  sanctions.  The presiding 
official may impose emergency interim sanctions upon determining that 
the Department is, or others are, likely to suffer irreparable harm if such 
sanctions are not imposed and that the interests of justice would thereby 
be served. The presiding official will promptly notify a person against 
whom emergency  sanctions  have  been  imposed  of  the  sanctions  and 
their duration.



(k) If a hearing has not been requested, the Deputy Under Secretary will 
ask  the  Under  Secretary  to  appoint  a  presiding  official  for  making 
determinations under this Section.

§354.9 Request for a hearing.

(a) Any party may request a hearing by submitting a written request to 
the  Under  Secretary  within  30  days  after  the  date  of  service  of  the 
charging letter.  However,  the  Deputy  Under  Secretary  may request  a 
hearing only if the interests of justice would thereby be served.

(b) Upon timely receipt of a request for a hearing, the Under Secretary 
will appoint a presiding official to conduct the hearing and render an 
initial decision.

§354.10 Discovery.

(a)  Voluntary  discovery.  All  parties  are  encouraged  to  engage  in 
voluntary  discovery  procedures  regarding  any  matter,  not  privileged, 
which is relevant to the subject matter of the pending proceeding.

(b)  Interrogatories  and  requests  for  admissions  or  production  of 
documents.  A  party  may  serve  on  any  other  party  interrogatories, 
requests  for  admissions,  or  requests  for  production  of  documents  for 
inspection and copying, and a party concerned may then apply to the 
presiding official for such enforcement or protective order as that party 
deems  warranted  concerning  such  discovery.  The  party  will  serve  a 
discovery request at least 20 days before the scheduled date of a hearing, 



if  a  hearing  has  been  requested  and  scheduled,  unless  the  presiding 
official  specifies  a  shorter  time  period.  Copies  of  interrogatories, 
requests for admissions, and requests for production of documents and 
responses thereto will be served on all parties. Matters of fact or law of 
which admission is requested will be deemed admitted unless, within a 
period designated in the request (at least 10 days after the date of service 
of the request, or within such further time as the presiding official may 
allow),  the  party  to  whom  the  request  is  directed  serves  upon  the 
requesting  party  a  sworn  statement  either  admitting  or  denying 
specifically the matters of which admission is requested or setting forth 
in detail the reasons why the party cannot truthfully either admit or deny 
such matters.

(c) Depositions. Upon application of a party and for good cause shown, 
the  presiding  official  may  order  the  taking  of  the  testimony  of  any 
person who is a party, or under the control or authority of a party, by 
deposition and the production of specified documents or materials by the 
person at the deposition. The application shall state the purpose of the 
deposition and shall set forth the facts sought to be established through 
the deposition.

(d)  Enforcement.  The presiding official  may order  a  party to  answer 
designated questions,  to  produce specified documents  or  items,  or  to 
take any other action in response to a proper discovery request. If a party 
does not comply with such an order, the presiding official may make any 
determination or enter any order in the proceedings as he or she deems 
reasonable  and  appropriate.  The  presiding  official  may  strike  related 
charges  or  defense  in  whole  or  in  part,  or  may take  particular  facts 
relating to the discovery request to which the party failed or refused to 
respond  as  being  established  for  purposes  of  the  proceeding  in 
accordance  with  the  contentions  of  the  party  seeking  discovery.  In 
issuing  a  discovery  order,  the  presiding  official  will  consider  the 
necessity  to  protect  proprietary  information  and  will  not  order  the 
release  of  information  in  circumstances  where  it  is  reasonable  to 



conclude that  such release will  lead to unauthorized dissemination of 
such information.

(e) Role of the Under Secretary. If a hearing has not been requested, the 
party seeking enforcement  will  ask  the Under  Secretary to  appoint  a 
presiding official to rule on motions under this Section.

§354.11 Prehearing conference.

(a)(1)  If  an  administrative  hearing  has  been  requested,  the  presiding 
official  will  direct  the  parties  to  attend  a  prehearing  conference  to 
consider:

(i) Simplification of issues;

(ii) Obtaining stipulations of fact and of documents to avoid unnecessary 
proof;

(iii) Settlement of the matter;

(iv) Discovery; and

(v)  Such  other  matters  as  may  expedite  the  disposition  of  the 
proceedings.



(2)  Any  relevant  and  significant  stipulations  or  admissions  will  be 
incorporated into the initial decision.

(b) If a preheating conference is impractical, the presiding official will 
direct the parties to correspond with each other or to confer by telephone 
or otherwise to achieve the purposes of such a conference.

§354.12 Hearing.

(a)  Scheduling  of  hearing.  The  presiding  official  will  schedule  the 
hearing  at  a  reasonable  time,  date,  and  place,  which  will  be  in 
Washington,  D.C.,  unless  the  presiding  official  determines  otherwise 
based upon good cause shown that another location would better serve 
the interests of justice. In setting the date, the presiding official will give 
due  regard  to  the  need  for  the  parties  adequately  to  prepare  for  the 
hearing and the importance of expeditiously resolving the matter.

(b) Joinder or consolidation. The presiding official may order joinder or 
consolidation if sanctions are proposed against more than one party or if 
violations of more than one protective order are alleged if to do so would 
expedite processing of the cases and not adversely affect the interests of 
the parties.

(c)  Hearing  procedures.  Hearings  will  be  conducted  in  a  fair  and 
impartial manner by the presiding official, who may limit attendance at 
any  hearing  or  portion  thereof  if  necessary  or  advisable  in  order  to 
protect proprietary information from improper disclosure. The rules of 
evidence prevailing in courts of law shall not apply, and all evidentiary 
material the presiding official determines to be relevant and material to 
the proceeding and not unduly repetitious may be received into evidence 



and given appropriate  weight.  The presiding  official  may make such 
orders  and  determinations  regarding  the  admissibility  of  evidence, 
conduct of examination and cross-examination, and similar matters as 
are necessary or appropriate to ensure orderliness in the proceedings. 
The presiding official will ensure that a record of the hearing be taken by 
reporter or by electronic recording, and will order such part of the record 
to be sealed as is necessary to protect proprietary information.

(d) Rights of parties. At a hearing each party shall have the right to:

(1) Introduce and examine witnesses and submit physical evidence,

(2) Confront and cross-examine adverse witnesses,

(3) Present oral argument, and

(4) Receive a transcript or recording of the proceedings, upon request, 
subject to the presiding official's orders regarding sealing the record.

(e)  Representation.  Each  charged  or  affected  party  has  a  right  to 
represent himself or herself or to retain private counsel for that purpose. 
The Chief Counsel will  represent the Department,  unless the General 
Counsel  determines  otherwise.  The presiding  official  may disallow a 
representative if such representation constitutes a conflict of interest or 
is otherwise not in the interests of justice and may debar a representative 
for contumacious conduct relating to the proceedings.



(f) Ex parte communications. The parties and their representatives may 
not  make  any  ex  parte  communications  to  the  presiding  official 
concerning the merits of the allegations or any matters at issue, except as 
provided in §354.8 regarding emergency interim sanctions.

§354.13 Proceeding without a hearing.

If no party has requested a hearing, the Deputy Under Secretary, within 
40 days after the date of service of a charging letter, will  submit for 
inclusion  into  the  record  and  provide  each charged or  affected  party 
information  supporting  the  allegations  in  the  charging  letter.  Each 
charged or affected party has the right to file a written response to the 
information and supporting documentation within 30 days after the date 
of service of the information provided by the Deputy Under Secretary 
unless the Deputy Under Secretary alters the time period for good cause. 
The Deputy Under Secretary may allow the parties to submit  further 
information and argument.

§354.14 Initial decision.

(a) Initial decision. The presiding official, if a hearing was requested, or 
the Deputy Under Secretary will submit an initial decision to the APO 
Sanctions Board, providing copies to the parties. The presiding official 
or Deputy Under Secretary will ordinarily issue the decision within 20 
days of the conclusion of the hearing, if one was held, or within 15 days 
of the date of service of final written submissions. The initial decision 
will  be  based  solely  on  evidence  received  into  the  record,  and  the 
pleadings of the parties.



(b) Findings and conclusions. The initial decision will state findings and 
conclusions as to whether a person has violated a protective order; the 
basis  for  those  findings  and  conclusions;  and  whether  the  sanctions 
proposed in the charging letter, or lesser included sanctions, should be 
imposed against the charged or affected party. The presiding official or 
Deputy Under Secretary may impose sanctions only upon determining 
that the preponderance of the evidence supports a finding of violation of 
a  protective  order  and  that  the  sanctions  are  warranted  against  the 
charged  or  affected  party.  In  determining  whether  sanctions  are 
appropriate and, if so, what sanctions to impose, the presiding official or 
the Deputy Under Secretary will consider the nature of the violation, the 
resulting harm, and other relevant circumstances of the case.

(c) Finality of decision. If the APO Sanctions Board has not issued a 
decision  on  the  matter  within  60  days  after  issuance  of  the  initial 
decision,  the  initial  decision  becomes  the  final  decision  of  the 
Department.

§354.15 Final decision.

(a) APO Sanctions Board. Upon request of a party, the initial decision 
will  be  reviewed by the  members  of  the  APO Sanctions  Board.  The 
Board consists of the Under Secretary for International Trade, who shall 
serve as Chairperson, the Under Secretary for Economic Affairs, and the 
General Counsel.

(b) Comments on initial decision. Within 30 days after issuance of the 
initial  decision,  a  party  may  submit  written  comments  to  the  APO 
Sanctions Board on the initial decision, which the Board will consider 
when reviewing the initial decision. The parties have no right to an oral 
presentation,  although  the  Board  may  allow  oral  argument  in  its 
discretion.



(c) Final decision by the APO Sanctions Board. Within 60 days but not 
sooner  than  30  days  after  issuance  of  an  initial  decision,  the  APO 
Sanctions  Board  may  issue  a  final  decision  which  adopts  the  initial 
decision  in  its  entirety;  differs  in  whole  or  in  part  from  the  initial 
decision,  including  the  imposition  of  lesser  included  sanctions;  or 
remands the matter to the presiding official or Deputy Under Secretary 
for further consideration. The only sanctions that the Board can impose 
are those sanctions proposed in  the charging letter  or  lesser  included 
sanctions.

(d) Contents of final decision. If the final decision of the APO Sanctions 
Board does not remand the matter and differs from the initial decision, it 
will state findings and conclusions which differ from the initial decision, 
if any, the basis for those findings and conclusions, and the sanctions 
which are to be imposed, to the extent they differ from the sanctions in 
the initial decision.

(e) Public notice of sanctions. If the final decision is that there has been 
a violation of a protective order and that sanctions are to be imposed, 
notice of the Department's decision will be published in the FEDERAL 
REGISTER.  Such  publication  will  be  no  sooner  than  30  days  after 
issuance of a final  decision or after  a  motion to reconsider has  been 
denied, if such a motion was filed. The Deputy Under Secretary will also 
provide such information to the ethics panel or other disciplinary body 
of  the  appropriate  bar  associations  or  other  professional  associations 
whenever  the Deputy Under  Secretary subjects  a  charged or  affected 
party to a sanction under paragraph (a)(1) of §354.3 and to any Federal 
agency likely to have an interest in the matter and will cooperate in any 
disciplinary actions by any association or agency.

§354.16 Reconsideration.



Any party may file a motion for reconsideration with the APO Sanctions 
Board.  The  party  must  state  with  particularity  the  grounds  for  the 
motion, including any facts or points of law which the party claims the 
APO Sanctions Board has overlooked or misapplied. The party may file 
the motion within 30 days of the issuance of the final decision or the 
adoption of the initial decision as the final decision, except that if the 
motion is based on the discovery of new and material evidence which 
was not known, and could not reasonably have been discovered through 
due diligence prior to the close of the record, the party shall  file the 
motion  within  15  days  of  the  discovery  of  the  new  and  material 
evidence.  The  party  shall  provide  a  copy  of  the  motion  to  all  other 
parties. Opposing parties may file a response within 30 days of the date 
of service of the motion. The response shall be considered as part of the 
record. The parties have no right to an oral presentation on a motion for 
reconsideration,  but  the  Board  may  permit  oral  argument  at  its 
discretion. If the motion to reconsider is granted, the Board will review 
the record and affirm, modify, or reverse the original decision or remand 
the matter for further consideration to a presiding official or the Deputy 
Under Secretary, as warranted.

§354.17 Confidentiality.

(a) All proceedings involving allegations of a violation of a protective 
order shall be kept confidential until such time as the Department makes 
a  final  decision  under  these  regulations,  no  longer  subject  to 
reconsideration, imposing a sanction.

(b) The charged party or counsel for the charged party will be granted 
access to proprietary information in these proceedings, as necessary , 
under administrative protective order, consistent with the provisions of 
19 CFR §353.30 and §355.20, or their successor regulations.
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AUTHORITY: 5 U.S.C. 301, and subtitle IV, parts, II, III and IV of the 
Tariff Act of 1930, as amended by Title I of The Trade Agreements Act 
of 1979, Pub. L. 96-39, 93 Stat. 150, and Section 221 and Title VI of the 
Trade and Tariff Act of 1984, Pub. L. 98-573, 98 Stat. 294, and Title 1, 
subtitle  C,  Part  II  of the Omnibus Trade and Competitiveness Act of 
1988, Pub. L. No. 100-418, 102 Stat. 1107 (1988).

SOURCE: 53 FR 52344, 27 December 1988, unless otherwise noted.

Subpart A - Scope and Definitions

355.1 Scope.

This part sets forth procedures and rules applicable to proceedings under 
Section 303 and Title VII of the Tariff Act of 1930, as amended (19 
U.S.C. 1303 and 1671-1677(h)) (the "Act"), relating to the imposition of 
countervailing duties, and under Section 702 of the Trade Agreements 
Act of 1979 (19 U.S.C. 1202 note) ("Trade Agreements Act"), relating to 
subsidies on quota cheese. This part incorporates the regulatory changes 
made pursuant to Title VI of the Trade and Tariff Act of 1984 (Pub. L. 
No. 98-573; 30 October 1984) and Title XVIII, subtitle B, Chapter 3 of 
the Tax Reform Act of 1986, Pub. L. No. 99-514 (22 October 1986). 
Certain  portions  of  the  regulations  in  this  part  do  not  apply  to 
proceedings under Section 303 of the Act in the case of the merchandise 
from a country that is not a "country under the Agreement", as defined in 
Section 701(b) of the Act, and also is not entitled to an injury test under 
Section  303  of  the  Act  for  the  merchandise.  Specifically,  for  such 
proceedings under Section 303:



(a) No determination by the Commission under Section 703(a), 704, or 
705(b)(1) of the Act is required;

(b) No investigation may be suspended by the Secretary under Section 
704(c) of the Act and §355.18(b);

(c) No finding of critical circumstances may be made by the Secretary, 
under §355.16; and

(d) If an allegation or factual information regarding injury and subsidies 
is  required  by  this  part,  only  an  allegation  or  factual  information 
regarding subsidies is required.

§355.2 Definitions.

(a) Act. Act means the Tariff Act of 1930, as amended.

(b) Agreement. Agreement means the Agreement on Interpretation and 
Application of Articles VI, XVI, and XXIII of the General Agreement on 
Tariffs  and  Trade,  that  is,  the  Subsidies  Code,  and  any  amendments 
accepted by the United States.

(c)  Commission.  Commission  means  the  United  States  International 
Trade Commission.



(d) Country. Country means a foreign country or a political subdivision, 
dependent territory, or possession of a foreign country, and may include 
an association of two or more foreign countries, political subdivisions, 
dependent territories, or possessions of foreign countries in a customs 
union outside the United States.

(e) Customs Service. Customs Service means the United States Customs 
Service of the United States Department of the Treasury.

(f)  Department.  Department  means  the  United  States  Department  of 
Commerce.

(g) Factual information. Factual information means:

(1) Initial and supplemental questionnaire responses;

(2) Data or statements of facts in support of allegations;

(3) Other data or statements of facts; and

(4) Documentary evidence.

(h)  Industry.  Industry  means  the  producers  in  the  United  States 
collectively of the like product,  except those producers in the United 
States that the Secretary excludes under Section 771(4)(B) of the Act on 



the grounds that  they are  also importers  (or  are  related to  importers, 
producers, or exporters) of the merchandise. Under Section 771(4)(C) of 
the Act, an industry may mean producers in the United States, as defined 
above in this paragraph, in a particular market in the United States if 
such  producers  sell  all  or  almost  all  of  their  production  of  the  like 
product in that market and if the demand for the like product in that 
market is not supplied to any substantial degree by producers of the like 
product located elsewhere in the United States.

(i) Interested party. Interested party means:

(1) A producer, exporter, or United States importer of the merchandise, 
or a trade or business association a majority of the members of which are 
importers of the merchandise;

(2) The government of the country in which the merchandise is produced 
(the affected country);

(3) A producer in the United States of the like product or seller (other 
than a retailer) in the United States of the like product produced in the 
United States;

(4)  A certified  or  recognized  union  or  group  of  workers  which  is 
representative of the industry or of sellers (other than retailers) in the 
United States of the like product produced in the United States;

(5) A trade or business association a majority of the members of which 
are producers in the United States of the like product or sellers (other 



than retailers) in the United States of the like product produced in the 
United States; or

(6) An association a majority of the members of which are interested 
parties, as defined in paragraph (i)(3), (i)(4), or (i)(5) of this Section.

(j) Investigation. An investigation begins on the date of publication of 
notice of initiation of investigation and ends on the date of publication of 
the earliest of (1) notice of termination of investigation, (2) notice of 
rescission of investigation, (3) notice of a negative determination that 
has the effect of terminating the proceeding, or (4) an order.

(k)  The  merchandise.  The  merchandise  means  the  class  or  kind  of 
merchandise imported or sold, or likely to be sold, for importation into 
the United States, that is the subject of the proceeding.

(l) Party to the proceeding. Party to the proceeding means any interested 
party, within the meaning of paragraph (i) of this Section, which actively 
participates,  through  written  submissions  of  factual  information  or 
written argument,  in a particular  decision by the Secretary subject  to 
judicial  review.  Participation  in  a  prior  reviewable  decision  will  not 
confer on any interested party to the proceeding status in a subsequent 
decision by the Secretary subject to judicial review.

(m) Person. Person includes any interested party as well as any other 
individual, enterprise, or entity, as appropriate.



(n)  Proceeding.  A proceeding  begins  on  the  date  of  the  filing  of  a 
petition. publication of notice of initiation under §355.11, or publication 
of  notice  of  initiation  under  §355.22(i)  if  the  review  is  of  the 
merchandise  subject  to  an  understanding  or  other  kind  of  agreement 
accepted §355.17(b), and ends on the date of publication of the earliest 
of  notice  of  (1)  dismissal  of  petition,  (2)  rescission of  initiation,  (3) 
termination of investigation, (4) a negative determination that has the 
effect of terminating the proceeding, (5) revocation of an order, or (6) 
termination of a suspended investigation.

(o) Producer; production. Producer means a manufacturer or producer. 
Production means manufacture or production.

(p) Sale; likely sale. A sale includes a contract to sell and a lease that is 
equivalent to a sale. A likely sale means a person's irrevocable offer to 
sell.

(q) Secretary. Secretary means the Secretary of Commerce or a designee. 
The  Secretary  has  delegated  to  the  Assistant  Secretary  for  Import 
Administration  the  authority  to  make  final  determinations  under 
§355.18(i), 355.20, and 355.22(i). The Deputy Assistant Secretaries for 
Import  Administration,  Investigations,  and  Compliance  have  other 
delegated authority relating to countervailing duties.

§355.3 Record of proceedings.

(a)  Official  record.  The  Secretary  will  maintain  in  the  Import 
Administration  Central  Records  Unit,  at  the  location  stated  in 
§355.31(d),  an official  record of each proceeding.  The Secretary will 
include in the record all factual information, written argument, or other 



material developed by, presented to, or obtained by the Secretary during 
the  course  of  the  proceeding  which  pertains  to  the  proceeding.  The 
record  will  include  government  memoranda  pertaining  to  the 
proceeding,  memoranda of  ex parte  meetings,  determinations,  notices 
published in the FEDERAL REGISTER, and transcripts of hearings. The 
record will  not  include any factual  information,  written argument,  or 
other material which is not timely filed or which the Secretary returns to 
the submitter under §355.31(b)(2), 355.32(d), 355.32(g), or 355.34(c). 
The record will contain material that is public, proprietary, privileged, 
and classified. For purposes of Section 516A(b)(2) of the Act, the record 
is  the  official  record  of  each  judicially  reviewable  segment  of  the 
proceeding.

(b) Public record. The Secretary will maintain in the Central Records 
Unit a public record of each proceeding. The record will consist of all 
material  described in  paragraph (a)  of  this  Section that  the Secretary 
decides  is  public  information  within  the  meaning  of  §355.4(a), 
governmental memoranda or portions of memoranda that the Secretary 
decides may be disclosed to the general public, plus public versions of 
all  determinations,  notices,  and transcripts.  The public record will  be 
available to the public for inspection and copying in the Central Records 
Unit (see §355.31(d)). The Secretary will charge an appropriate fee for 
providing copies of documents.

(c) Protection of records. Unless ordered by the Secretary or required by 
law,  no  record  or  portion  of  a  record  will  be  removed  from  the 
Department.

§355.4 Public, proprietary, privileged, and classified information.

(a)  Public  information.  The  Secretary  normally  will  consider  the 
following to be public information:



(1) Factual information of a type that has been published or otherwise 
made available to the public by the person submitting it;

(2) Factual information that is not designated proprietary by the person 
submitting it;

(3) Factual information which, although designated proprietary by the 
person submitting it, is in a form which cannot be associated with or 
otherwise used to identify activities of a particular person;

(4)  Publicly  available  laws,  regulations,  decrees,  orders,  and  other 
official documents of a country, including English translations; and

(5) Written argument relating to the proceeding that is not designated 
proprietary.

(b)  Proprietary information.  The Secretary normally will  consider the 
following  factual  information  to  be  proprietary  information,  if  so 
designated by the submitter:

(1)  Business  or  trade  secrets  concerning  the  nature  of  a  product  or 
production process;

(2) Production costs (but not the identity of the production components 
unless a particular component is a trade secret);



(3) Distribution costs (but not channels of distribution);

(4) Terms of sale (but not terms of sale offered to the public);

(5) Prices of individual sales, likely sales, or other offers (but not (i) 
components  of  prices,  such  as  transportation,  if  based  on  published 
schedules, (ii) dates of sale, (iii) product descriptions except as described 
in paragraph (b)(1), or (iv) order numbers);

(6) The names of particular customers, distributors, or suppliers (but not 
destination of  sale  or  designation of  type of  customer,  distributor,  or 
supplier, unless the destination or designation would reveal the name);

(7) The exact amounts of the gross or net subsidies received and used by 
a person (but not descriptions of the operations of the subsidies, or the 
amount  if  included  in  official  public  statements  or  published 
documents);

(8) The names of particular persons from whom proprietary information 
was obtained; and

(9) Any other specific business information the release of which to the 
public would cause substantial harm to the competitive position of the 
submitter.



(c)  Privileged  information.  The  Secretary  will  consider  information 
privileged  if,  based  on  principles  of  law  concerning  privileged 
information,  the Secretary decides that  the information should not  be 
released to the public or to parties to the proceeding.

(d) Classified information. Classified information is information that is 
classified under  Executive Order  No.  12356 of  2  April  1982 (43 FR 
28949) or successor executive order, if applicable.

§355.5  Library  of  foreign  subsidy  practices  and  countervailing 
measures.

The Secretary will  maintain in the Central  Records Unit  a  library of 
public  information  relating  to  all  foreign  subsidy  practices  and 
countervailing measures that are known to the Secretary, whether or not 
the subject of a proceeding. The Secretary will make documents in the 
library available  to  the public  and will  charge an appropriate  fee for 
providing  copies  of  documents.  For  further  information,  contact  the 
Central Records Unit at the location stated in §355.31(d).

§355.6 Trade and Tariff Act of 1984 effective date.

In accordance with Section 626 of the Trade and Tariff Act of 1984 (Pub. 
L. No. 98-573) (for purposes of this subpart, referred to as "the 1984 
Act"), the amendments to the Act made by Title VI of the 1984 Act are 
deemed effective as follows:



(a) Except as provided in paragraphs (b), (c), and (d) of this Section, all 
amendments made by Title VI of the 1984 Act which affect authorities 
administered by the Secretary are effective on 30 October 1984.

(b) Amendments made by Sections 602, 611, 612, and 620 of the 1984 
Act which affect authorities administered by the Secretary take effect 
immediately with respect to all investigations and administrative reviews 
begun on or after 30 October 1984.

(c)  Amendments  made  by  Section  623  of  the  1984  Act,  regarding 
judicial review, apply with respect to civil actions pending on, or filed 
on or after, 30 October 1984.

(d)  Notwithstanding  the  provisions  of  paragraphs  (a)  and  (b)  of  this 
Section, the Secretary may implement the amendments of the 1984 Act 
at a date later than October 30, 1984, if the Secretary determines that 
implementation in accordance with paragraphs (a) or (b) of this Section 
would prevent the Department from complying with other requirements 
of law.

§355.7 De minimis net subsidies disregarded.

For purposes of this part, the Secretary will disregard any aggregate net 
subsidy  that  the  Secretary  determines  is  less  than  0.5  per  cent  ad 
valorem, or the equivalent specific rate.

Subpart B - Countervailing Duty Procedures



§355.11 Self-initiation.

(a) In general. (1) If the Secretary determines from available information 
that an investigation is warranted with respect to the merchandise, the 
Secretary  will  initiate  an  investigation and publish  in  the  FEDERAL 
REGISTER notice of "Initiation of Countervailing Duty Investigation." 
The  Secretary  will  publish  the  notice  only  after  providing  the 
government of the affected country an opportunity for consultation to the 
extent required by Article 3(l) of the Agreement or by a substantially 
equivalent obligation.

(2) The notice will include:

(i) A description of the merchandise, after consultation as appropriate 
with the Commission;

(ii) The name of the country in which the merchandise is produced and, 
if the merchandise is imported from a country other than that in which it 
is produced, the name of the intermediate country; and

(iii)  A summary of  the available  information that  would,  if  accurate, 
support the imposition of countervailing duties.

(b) Information provided to the commission. If the merchandise is from 
a country entitled to an injury test for the merchandise, the Secretary will 
notify the Commission at the time of initiation of the investigation and 
will make available to it and to its employees directly involved in the 
proceeding all information upon which the Secretary based the initiation 



and  which  the  Commission  may  consider  relevant  to  its  injury 
determinations.

§355.12 Petition requirements.

(a) In general. Any interested party, as defined in paragraph (i)(3), (i)(4), 
(i)(5), or (i)(6) of §355.2, may file on behalf of an industry a petition 
under  this  Section  requesting  the  imposition  of  countervailing  duties 
equal to the alleged subsidy, if that person has reason to believe that:

(1) A subsidy is being provided with respect to the merchandise, and (2) 
If the merchandise is from a country entitled to an injury test for the 
merchandise,  an  industry  is  materially  injured,  is  threatened  with 
material  injury,  or  its  establishment  is  materially  retarded  by  the 
merchandise.

Factual  information  in  the  petition  shall  be  certified,  as  provided  in 
§355.31(i).

(b) Contents of petition. The petition shall contain the following, to the 
extent reasonably available to the petitioner:

(1) The name and address of the petitioner and any person the petitioner 
represents;

(2) The identity of the industry on behalf of which the petitioner is filing, 
including the names and addresses of other persons in the industry (if 



numerous,  provide  information  at  least  for  persons  that,  based  on 
publicly available information, individually accounted for 2 per cent or 
more of the industry, in terms of sales or production levels, during the 
most recent 12-month period);

(3)  A statement indicating whether the petitioner has filed for  import 
relief under Sections 337 or 732 of the Act (19 U.S.C. 1337 or 1673a), 
Sections 201 or 301 of the Trade Act of 1974 (19 U.S.C. 2251 or 2411), 
or Section 232 of the Trade Expansion Act of 1962 (19 U.S.C. 1862) 
with respect to the merchandise;

(4) A detailed description of the merchandise that defines the requested 
scope of the investigation, including technical characteristics and uses of 
the merchandise, and its current U.S. tariff classification number;

(5) The name of the country in which the merchandise is produced and, 
if the merchandise is imported from a country other than that in which it 
is produced, the name of the intermediate country;

(6)  The  names  and  addresses  of  each  person  the  petitioner  believes 
benefits  from the subsidy and exports  the merchandise to  the United 
States and the proportion of total exports to the United States which each 
person  accounted  for  during  the  most  recent  12-month  period  (if 
numerous,  provide  information  at  least  for  persons  that,  based  on 
publicly available information, individually accounted for 2 per cent or 
more of the exports);

(7)  The  alleged  subsidy  and  factual  information  (particularly 
documentary  evidence)  relevant  to  the  alleged  subsidy,  including  the 



authority under which it is provided, the manner in which it is paid, and 
the value of the subsidy to producers or exporters of the merchandise;

(8) If the petitioner alleges an upstream subsidy under Section 771A of 
the Act, factual information regarding:

(i) Domestic subsidies described in Section 771(5) of the Act that the 
government of the affected country provides to the upstream supplier;

(ii) The competitive benefit the subsidies bestow on the merchandise; 
and

(iii) The significant effect the subsidies have on the cost of producing the 
merchandise;

(9) The volume and value of the merchandise during the most recent 
two-year period and any other recent period that the petitioner believes 
to be more representative or, if the merchandise was not imported during 
the  two-year  period,  information  as  to  the  likelihood  of  its  sale  for 
importation;

(10)  The  name  and  address  of  each  person  the  petitioner  believes 
imports  or,  if  there  were  no  importations,  is  likely  to  import  the 
merchandise;

(11) If the merchandise is from a country entitled to an injury test for the 
merchandise,  factual  information  regarding  material  injury,  threat  of 



material injury, or material retardation, as described in 19 CFR §§207.11 
and 207.26;

(12)  If  the  petitioner  alleges  "critical  circumstances"  under  §355.16, 
factual information regarding:

(i) Material injury which is difficult to repair;

(ii) Massive imports in a relatively short period; and

(iii) An export subsidy inconsistent with the Agreement; and

(13) Any other factual information on which the petitioner relies.

(c) Simultaneous filing with the Commission. If the merchandise is from 
a country entitled to an injury test for the merchandise, the petitioner 
must file a copy of the petition with the Commission and the Secretary 
on the same day and so certify in submitting the petition to the Secretary.

(d) Proprietary status of information. The Secretary will not consider any 
factual  information  for  which  the  petitioner  requests  proprietary 
treatment unless the petitioner meets the requirements of §355.32.

(e) Amendment of petition. The Secretary will allow timely amendment 
of the petition. If the merchandise is from a country entitled to an injury 



test for the merchandise, the petitioner must file an amendment with the 
Commission  and  the  Secretary  on  the  same  day  and  so  certify  in 
submitting  the  amendment  to  the  Secretary.  The  timeliness  of  new 
allegations is controlled under §355.31.

(f)  Where  to  file;  time  of  filing;  format  and  number  of  copies.  The 
requirements of §355.31(d), (e), and (f) apply to this Section.

(g) Notification of affected country's representative. Upon receipt of a 
petition, the Secretary will deliver a public version of the petition, as 
described in §355.31(e)(2), to a representative in Washington, DC, of the 
government of the affected country.

(h) Petition based upon derogation of an international undertaking on 
official  export  credits.  In  addition  to  the  other  requirements  of  this 
Section,  if  the  sole  basis  of  a  petition  is  the  derogation  of  an 
international  undertaking on official  export  credits,  the Secretary will 
immediately  notify  the  Secretary  of  the  Treasury  of  the  filing.  The 
petitioner  shall  file  a  copy  of  the  petition  with  the  Secretary  of  the 
Treasury and the Secretary on the same day and so certify in submitting 
the petition to the Secretary.

(i) Assistance to small businesses; additional information.

(1)  The  Secretary  will  provide  technical  assistance  to  eligible  small 
businesses,  as  defined  in  Section  339  of  the  Act,  to  enable  them to 
prepare  and  file  petitions.  The  Secretary  may  deny  assistance  if  the 
Secretary  concludes  that  the  petition,  if  filed,  could  not  satisfy  the 
requirements of §355.13.



(2) For additional information concerning petitions, contact the Deputy 
Assistant  Secretary  for  Investigations,  Import  Administration, 
International  Trade  Administration,  Room B099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue and 14th  Street,  N.W.,  Washington, 
DC 20230; (202) 377-5497.

(j) Limitation on communication before initiation.

(1) Except as provided in paragraph (j)(2) of this Section, before the 
Secretary decides whether to initiate an investigation, the Secretary will 
not accept from an interested party, as defined in paragraph (i)(1) or (i)
(2) of §355.2, oral or written communication regarding a petition except 
inquiries concerning the status of the proceeding.

(2) The Secretary will provide the government of the affected country an 
opportunity for consultation to the extent required by Article 3(l) of the 
Agreement or by a substantially equivalent obligation.

(The  information  collection  requirements  contained  in  paragraph  (b) 
have been approved by the Office of  Management and Budget under 
control number 0625-0148)

§355.13 Determination of sufficiency of petition.

(a) Determination of sufficiency. Not later than 20 days after a petition is 
filed under §355.12, the Secretary will determine whether the petition 
properly  alleges  the  basis  on  which  a  countervailing  duty  may  be 



imposed  under  Section  701(a)  of  the  Act,  contains  information 
reasonably available to the petitioner supporting the allegations, and is 
filed by an interested party as defined in paragraph (i)(3), (i)(4), (i)(5), or 
(i)(6) of §355.2.

(b) Notice of initiation. If the Secretary determines that the petition is 
sufficient under paragraph (a) of this Section, the Secretary will initiate 
an  investigation  and publish  in  the  FEDERAL REGISTER notice  of 
"Initiation  of  Countervailing  Duty  Investigation."  The  notice  will 
include the information described in §355.11(a)(2). If the merchandise is 
from  a  country  entitled  to  an  injury  test  for  the  merchandise,  the 
Secretary will  notify  the  Commission at  the time of  initiation of  the 
investigation and will make available to it and to its employees directly 
involved in  the  proceeding all  information upon which the  Secretary 
based the initiation and which the Commission may consider relevant to 
its injury determinations.

(c) Insufficiency of petition. If the Secretary determines that a petition is 
insufficient  under  paragraph  (a)  of  this  Section,  the  Secretary  will 
dismiss the petition in whole or in part and, if appropriate, terminate the 
proceeding.  The Secretary will  notify the petitioner  in  writing of  the 
reasons  for  dismissal,  notify  the  Commission  of  the  dismissal,  if 
appropriate,  and  publish  in  the  FEDERAL  REGISTER  notice  of 
"Dismissal of Countervailing Duty Petition," summarizing the reasons 
for dismissal.

§355.14 Request for exclusion from countervailing duty order.

(a)  Any producer  or  exporter  which exported the merchandise to  the 
United States  during the period described in  paragraph (b)(1)  of  this 
Section and which desires exclusion from a countervailing duty order 
must submit to the Secretary, not later than 30 days after the date of 



publication  of  the  notice  of  initiation  under  §355.11  or  §355.13,  an 
irrevocable written request for exclusion.

(b) The person must submit with the request:

(1) The person's certification that the person did not apply for or receive 
any  net  subsidy  on  the  merchandise,  during  the  period  from  the 
beginning of the last fiscal year for which the person has records to the 
date  of  filing  of  the  petition,  from  any  programme  listed  in  the 
Secretary's notice of initiation (except programmes that the Secretary has 
previously found, in a notice published under §355.20 or §355.22(c)(8), 
not to be countervailable) and will not apply for or receive any subsidy 
on the merchandise in the future;

(2) The certification of the government of the affected country that the 
government did not provide to that person any net subsidy during the 
period described in paragraph (b)(1) of this Section; and

(3) If the person is not the producer of the merchandise, the certification 
under paragraph (b)(1) of this Section of the suppliers and producers of 
the  merchandise  and  the  certification  under  paragraph  (b)(2)  of  this 
Section of the government regarding those suppliers and producers.

(c) The Secretary will investigate requests for exclusion to the extent 
practicable in each investigation.

§355.15 Preliminary determination.



(a) In general. (1) Not later than 85 days after the date of filing of a 
petition or the date of publication of notice of initiation under §355.11, 
the  Secretary  will  make  a  determination  based  on  the  available 
information at the time whether there is a reasonable basis to believe or 
suspect that a subsidy is being provided with respect to the merchandise. 
If the merchandise is from a country entitled to an injury test for the 
merchandise, the Secretary will not make the determination unless the 
Commission has made an affirmative preliminary determination.

(2) The Secretary's determination will include:

(i)  The  factual  and  legal  conclusions  on  which  the  determination  is 
based;

(ii) The estimated net subsidy, if any, stated on a country-wide basis, 
except as provided in §355.20(d); and

(iii)  A preliminary  finding  on  critical  circumstances,  if  appropriate, 
under §355.16(b)(2)(i).

(3) If affirmative, the Secretary's determination will also:

(i) Order the suspension of liquidation of all entries of the merchandise 
entered, or withdrawn from warehouse for consumption on or after the 
date  of  publication  of  the  notice  of  the  Secretary's  preliminary 
determination; and



(ii) Impose provisional measures by instructing the Customs Service to 
require  for  each  entry  of  the  merchandise  suspended  under  this 
paragraph a cash deposit or bond equal to the estimated net subsidy.

(4) The Secretary will publish in the FEDERAL REGISTER notice of 
"Affirmative  (Negative)  Preliminary  Countervailing  Duty 
Determination,"  including  the  estimated  net  subsidy,  if  any,  and  an 
invitation for argument consistent with §355.38.

(5)  The  Secretary  will  notify  all  parties  to  the  proceeding.  If  the 
merchandise  is  from  a  country  entitled  to  an  injury  test  for  the 
merchandise, the Secretary also will notify the Commission.

(b)  Postponement  in  extraordinarily  complicated  investigation.  If  the 
Secretary decides the investigation is  extraordinarily complicated,  the 
Secretary may postpone the preliminary determination to not later than 
150  days  after  the  proceeding  begins.  The  Secretary  will  base  the 
decision on express findings that:

(1)  The  respondent  parties  to  the  proceeding  are  cooperating  in  the 
investigation;

(2) The investigation is extraordinarily complicated by reason of (i) the 
large number or complex nature of the alleged subsidies, (ii) novel issues 
raised, (iii) the need to determine the extent to which particular subsidies 
are used by individual producers or exporters, or (iv) the large number of 
producers and exporters; and



(3) Additional time is needed to make the preliminary determination.

(c) Postponement at the request of the petitioner. If the petitioner, not 
later  than  25  days  before  the  scheduled  date  for  the  Secretary's 
preliminary  determination,  requests  a  postponement  and  states  the 
reasons  for  the  request,  the  Secretary  will  postpone  the  preliminary 
determination to not later than 150 days after the date of filing of the 
petition,  unless  the  Secretary  finds  compelling  reasons  to  deny  the 
request.

(d) Postponement to investigate upstream subsidies. (1) Any interested 
party shall submit in writing any allegation of upstream subsidies not 
later  than  10  days  before  the  scheduled  date  for  the  Secretary's 
preliminary determination under this part.

(2) If the Secretary decides to investigate an upstream subsidy allegation 
and concludes that additional time is needed to investigate the allegation, 
the Secretary may postpone the preliminary determination to not later 
than  250  days  after  the  proceeding  begins  (up  to  310  days  if  also 
postponed under paragraph (b) or (c) of this Section).

(e) Notice of postponement. (1) If the Secretary decides to postpone the 
preliminary determination under paragraph (b) or (c) of this Section, the 
Secretary will notify all parties to the proceeding not later than 20 days 
before the scheduled date for the Secretary's preliminary determination 
and will publish in the FEDERAL REGISTER notice of "Postponement 
of Preliminary Countervailing Duty Determination," stating the reasons 
for the postponement.



(2) If the Secretary decides to postpone the preliminary determination 
under  paragraph  (d)(2)  of  this  Section,  the  Secretary  will  notify  all 
parties  to  the  proceeding  not  later  than  the  scheduled  date  for  the 
Secretary's preliminary determination and will publish in the FEDERAL 
REGISTER  notice  of  "Postponement  of  Preliminary  Countervailing 
Duty Determination" stating the reasons for the postponement.

(f) Expedited preliminary determination. Not later than 55 days after the 
initiation of an investigation under §355.13, the Secretary will review 
the  record  of  the  first  50  days  of  the  investigation.  If  the  available 
information  is  sufficient  for  the  Secretary  to  make  a  preliminary 
determination,  the  Secretary  will  disclose  to  the  petitioner,  and  any 
interested party that has requested disclosure, all available public and 
proprietary information (subject to the requirements of §355.34). If, not 
later  than  three  business  days  after  disclosure,  each  party  to  whom 
disclosure  was  made  furnishes  an  irrevocable  written  waiver  of 
verification  and  agrees  to  a  preliminary  determination  based  on 
information  in  the  record  on  the  50th  day  of  the  investigation,  the 
Secretary will make an expedited preliminary determination.

(g)  Commission  access  to  information.  If  the  merchandise  is  from a 
country entitled to an injury test for the merchandise, the Secretary will 
make available to the Commission and to employees of the Commission 
directly  involved  in  the  proceeding  all  information  upon  which  the 
Secretary  based  the  determination  and  which  the  Commission  may 
consider relevant to its injury determination.

(h) Disclosure. Promptly after making the preliminary determination, the 
Secretary  will  provide  to  parties  to  the  proceeding  which  request 
disclosure a further explanation of the calculation methodology used in 
making the determination.



§355.16 Critical circumstances findings.

(a) In general. If the merchandise is from a country entitled to an injury 
test for the merchandise and if a petitioner submits to the Secretary a 
written  allegation of  critical  circumstances,  with  reasonably  available 
factual  information  supporting  the  allegation,  not  later  than  21  days 
before the scheduled date of the Secretary's final determination, or on 
the  Secretary's  own  initiative  in  an  investigation  under  §355.11,  the 
Secretary will make a finding whether:

(1)  Any  alleged  export  subsidy  that  benefits  the  merchandise  is 
inconsistent with the Agreement; and

(2)  There  have  been  massive  imports  of  the  merchandise  over  a 
relatively short period.

(b) Preliminary finding. (1) If  the petitioner submits the allegation of 
critical circumstances not later than 30 days before the scheduled date 
for  the  Secretary's  final  determination  under  §355.20,  the  Secretary, 
based  on  the  available  information,  will  make  a  preliminary  finding 
whether there is  a  reasonable basis  to  believe or suspect  that  critical 
circumstances as described in paragraph (a) of this Section exist.

(2) The Secretary will issue the preliminary finding:

(i)  Not  later  than  the  Secretary's  preliminary  determination  under 
§355.15, if the allegation is submitted not later than 20 days before the 
scheduled date for the preliminary determination; or



(ii) Not later than 30 days after the petitioner submits the allegation. if 
the allegation is submitted later than 20 days before the scheduled date 
for the Secretary's preliminary determination.

The Secretary will notify the Commission and publish in the FEDERAL 
REGISTER notice of the preliminary finding.

(c)  Suspension  of  liquidation.  If  the  Secretary  makes  an  affirmative 
preliminary finding of critical circumstances, either before or at the time 
of  an  affirmative  preliminary  determination  under  §355.15,  any 
suspension of liquidation ordered under §355.15 will apply to all entries 
of the merchandise covered by the finding entered, or withdrawn from 
warehouse, for consumption on or after 90 days before the date of the 
order of suspension of liquidation. If the Secretary makes an affirmative 
preliminary  finding  of  critical  circumstances  after  an  affirmative 
preliminary determination under §355.15, the Secretary will amend the 
order suspending liquidation to apply to all entries of the merchandise 
covered  by  the  finding  entered,  or  withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  before  the  date  suspension  of 
liquidation was first ordered.

(d) Final finding. For any allegation submitted not later than 21 days 
before the scheduled date for the Secretary's final determination under 
§355.20.  the  Secretary  will  make  a  final  finding  on  critical 
circumstances. If the final finding is affirmative and if the Secretary did 
not make an affirmative preliminary finding of critical circumstances, 
the Secretary will order the suspension of liquidation of all entries of the 
merchandise entered, or withdrawn from warehouse, for consumption on 
or  after  90 days  before  the  date  the Secretary ordered suspension of 
liquidation  either  as  part  of  an  affirmative  preliminary  or  final 
determination. If the final finding is negative and if the Secretary made 



an  affirmative  preliminary  finding  of  critical  circumstances,  the 
Secretary  will  end  the  retroactive  suspension  of  liquidation  ordered 
under  paragraph  (c)  of  this  Section,  and  will  instruct  the  Customs 
Service to release the cash deposit or bond.

(e)  Findings  in  self-initiated  investigations.  ln  investigations  initiated 
under §355.11, the Secretary will make a preliminary and final finding 
on critical circumstances without regard to the time limits in paragraphs 
(b) and (d) of this Section.

(f) Massive imports. (1) In determining for the purpose of paragraph (a) 
of this Section whether imports of the merchandise have been massive, 
the Secretary normally will examine:

(i) The volume and value of the imports:

(ii) Seasonal trends; and

(iii) The share of domestic consumption accounted for by the imports.

(2)  In  general,  unless  the  imports  during  the  period  identified  in 
paragraph (g) of this Section have increased by at least 15 per cent over 
the  imports  during  an  immediately  preceding  period  of  comparable 
duration,  the  Secretary  will  not  consider  the  imports  massive.  (g) 
Relatively short period. For the purpose of paragraph (a) of this Section, 
the Secretary normally will consider the period beginning on the date the 
proceeding  begins  and  ending  approximately  three  months  later. 
However, if the Secretary finds that importers or exporters had reason to 



believe, at some time prior to the beginning of the proceeding, that a 
proceeding was likely, then the Secretary may consider a period of not 
less than three months from that earlier time.

§ 355.17 Termination of investigation.

(a) Withdrawal of Petition. (1) Except as provided in paragraph (b) of 
this  Section,  the  Secretary  may  terminate  an  investigation  upon 
withdrawal of the petition by the petitioner, or on the Secretary's own 
initiative in an investigation initiated under §355.11, after notifying all 
parties  to  the  proceeding  and,  if  the  merchandise  is  from a  country 
entitled to an injury test on the merchandise, after consultation with the 
Commission. The Secretary may not terminate an investigation unless 
the Secretary concludes the termination is in the public interest.

(2)  If  the  Secretary  terminates  an  investigation,  the  Secretary  will 
publish  in  the  FEDERAL  REGISTER  notice  of  "Termination  of 
Countervailing Duty Investigation" together with, when appropriate, a 
copy of any correspondence with the petitioner forming the basis of the 
withdrawal and the termination.

(b) Withdrawal of petition based on acceptance of quantitative restriction 
agreements. (1) The Secretary may not terminate under paragraph (a) of 
this Section an investigation by accepting an understanding or other kind 
of agreement with the government of the affected country to restrict the 
volume of the merchandise unless the Secretary, taking into account the 
factors  listed  in  Section  704(a)(2)(B)  of  the  Act,  is  satisfied  that 
termination is in the public interest.



(2)  In  deciding  for  the  purpose  of  paragraph  (b)(1)  of  this  Section 
whether termination is in the public interest, the Secretary, to the extent 
practicable,  will  consult  with  representatives  of  potentially  affected 
United States consuming industries and potentially affected persons in 
the industry, including persons not parties to the proceeding.

(3) At the direction of the President of the United States or a designee, 
the  Secretary  will  modify  any  understanding  or  other  kind  of 
quantitative  restriction  agreement  accepted  under  paragraph  (b)(1)  of 
this Section as a result of consultations entered into under Section 761(a) 
of the Act.

(c) Negative determination. An investigation terminates, without further 
comment or action, upon publication in the FEDERAL REGISTER of 
the  Secretary's  negative  final  determination  or  the  Commission's 
negative preliminary or final determination.

(d) End of suspension of liquidation. If the Secretary previously ordered 
suspension of liquidation, the Secretary will order the suspension ended 
on the date of publication of the notice of termination under paragraph 
(a)  of  this  Section  or  on  the  date  of  publication  of  a  negative 
determination  referred  to  in  paragraph  (c)  of  this  Section,  and  will 
instruct the Customs Service to release any cash deposit or bond.

§ 355.18 Suspension of investigation.

(a) Agreement to eliminate or offset completely a subsidy or to cease 
exports.  If  the  Secretary  is  satisfied  that  suspension  is  in  the  public 
interest, the Secretary may suspend an investigation at any time before 
the Secretary's final determination by accepting an agreement with the 



government  of  the  affected  country  or  exporters  that  account  for 
substantially all of the merchandise:

(1) To eliminate or to offset completely the net subsidy with respect to 
the merchandise; or

(2) To cease exports of the merchandise not later than 180 days after the 
date of publication of the notice of suspension of investigation.

(b)  Agreement  eliminating  injurious  effect.  (1)  As  provided  in  this 
paragraph and paragraph (b)(2) or (b)(3), the Secretary may suspend an 
investigation at any time before the Secretary's final determination if the 
merchandise  is  from  a  country  entitled  to  an  injury  test  for  the 
merchandise and if the Secretary:

(i) Is satisfied that the proposed suspension is in the public interest;

(ii) Finds that extraordinary circumstances are present; and

(iii)  Finds that  the  agreement  will  eliminate  completely the injurious 
effect of the merchandise.

(2) The Secretary may suspend an investigation under paragraph (b)(1) 
of this Section by accepting an agreement with the government of the 
affected  country or  exporters  that  account  for  substantially  all  of  the 
merchandise, if the Secretary finds that:



(i) The agreement will prevent the suppression or undercutting by the 
merchandise of prices of like products produced in the United States; 
and

(ii) The agreement will eliminate or offset completely at least 85 per cent 
of the net subsidy.

(3) The Secretary may suspend an investigation under paragraph (b)(1) 
of this Section by accepting an agreement with the government of the 
affected  country  to  restrict  the  volume  of  the  merchandise.  In 
considering for the purpose of this paragraph whether suspension is in 
the public interest, the Secretary will take into account, in addition to 
other  factors the Secretary considers  appropriate,  the factors listed in 
Section 704(a)(2)(B) of the Act. To the extent practicable, the Secretary 
will  consult  with representatives  of  potentially  affected United States 
consuming industries and potentially affected persons in the industry, 
including persons not party to the proceeding.

(c) Definition of "substantially all." For purposes of paragraphs (a) and 
(b)(2) of this Section, exporters which account for "substantially all" of 
the merchandise means exporters that have accounted for not less than 
85 per cent by value or volume of the merchandise during the period for 
which the Department is measuring benefits in the investigation or such 
other period that the Secretary considers representative.

(d)  Definition  of  "extraordinary  circumstances."  For  purposes  of 
paragraph  (b)  of  this  Section,  "extraordinary  circumstances"  means 
circumstances in which (1) suspension of the investigation will be more 
beneficial to the industry than continuation of the investigation and (2) 
there  are  a  large  number  of  alleged  subsidy  practices  which  are 



complicated, the issues raised are novel, or the number of exporters is 
large.

(e)  Monitoring.  The  Secretary  will  not  accept  an  agreement  unless 
effective monitoring of the agreement by the Secretary is practicable. In 
monitoring  an  agreement  under  paragraph  (b)  of  this  Section,  the 
Secretary will not be obliged to ascertain on a continuing basis the prices 
in the United States of the merchandise or of like products produced in 
the United States.

(f) Exports not to increase during interim period. The Secretary will not 
accept  an  agreement  under  paragraph  (a)  of  this  Section  unless  the 
agreement ensures that the quantity of the merchandise exported during 
the  interim  period  set  forth  in  the  agreement  does  not  exceed  the 
quantity  of  the  merchandise  exported  during  a  period  of  comparable 
duration that the Secretary considers representative.

(g) Procedure for suspension of investigation. (1) The government of the 
affected country or the exporters, as appropriate, shall:

(i) Submit to the Secretary a proposed agreement not later than 45 days 
before the scheduled date for the Secretary's final determination under 
§355.20; and

(ii)  Serve  a  copy  of  an  agreement  preliminarily  accepted  by  the 
Secretary  on  other  parties  to  the  proceeding  not  later  than  the  day 
following the Secretary's preliminary acceptance.



(2) The Secretary will:

(i)  Not later than 30 days before the date the Secretary suspends the 
investigation,  notify  all  parties  to  the  proceeding  of  the  proposed 
suspension  and  provide  to  the  petitioner  a  copy  of  the  agreement 
preliminarily accepted by the Secretary (the agreement shall contain the 
procedures  for  monitoring  compliance  and  a  statement  of  the 
compatibility of the agreement with the requirements of this Section); 
and

(ii) Consult with the petitioner concerning the proposed suspension.

(3) The Secretary will provide all interested parties and United States 
Government agencies an opportunity to submit, not later than 10 days 
before the scheduled date for the Secretary's final determination, written 
argument and factual information concerning the proposed suspension.

(h) Acceptance of agreement. (1) If the Secretary accepts an agreement 
to suspend an investigation, the Secretary will publish in the FEDERAL 
REGISTER  notice  of  "Suspension  of  Countervailing  Duty 
Investigation," including the text of the agreement. If the Secretary has 
not already published notice of affirmative preliminary determination, 
the Secretary will  include that notice.  In accepting an agreement,  the 
Secretary may rely on factual or legal conclusions the Secretary reached 
in or after the affirmative preliminary determination.

(2) If  the Secretary suspends an investigation based on an agreement 
under  paragraph (a)  of  this  Section,  the  Secretary  will  not  order  the 
suspension of liquidation of entries of the merchandise. If the Secretary 
previously ordered suspension of liquidation, the Secretary will order the 



suspension  of  liquidation  ended  on  the  effective  date  of  notice  of 
suspension  of  investigation  and  will  instruct  the  Customs  Service  to 
release any cash deposit or bond.

(3) If  the Secretary suspends an investigation based on an agreement 
under  paragraph  (b)  of  this  Section,  the  Secretary  will  order  the 
suspension of liquidation to continue or to begin, as appropriate.  The 
suspension of liquidation will not end until the Commission completes 
any requested review, under Section 704(h) of the Act, of the agreement. 
If the Commission receives no request for review within 20 days after 
the date of publication of the notice of suspension of investigation, the 
Secretary will order the suspension of liquidation ended on the 21st day 
after the date of publication and will instruct the Customs Service to 
release any cash deposit or bond.

(4)  If  the  Commission  undertakes  a  review  of  an  agreement  under 
Section 704(h) of the Act and determines that the agreement will not 
eliminate the injurious effect, the Secretary will resume the investigation 
on the date of publication of the Commission's determination as if the 
Secretary's affirmative preliminary determination had been made on that 
date. If the Commission determines that the agreement will eliminate the 
injurious  effect,  the  Secretary  will  continue  the  suspension  of 
investigation, order the suspension of liquidation ended on the date of 
publication of the Commission's determination, and instruct the Customs 
Service to release any cash deposit or bond.

(i) Continuation of investigation.

(1) An interested party, as defined in paragraph (i)(2). (i)(3), (i)(4), (i)(5), 
or (i)(6) of §355.2, not later than 20 days after the date of publication of 
the notice of suspension of investigation, may request in writing that the 
Secretary  continue  the  investigation.  If  the  merchandise  is  from  a 



country entitled to an injury test  for  the merchandise,  the party shall 
simultaneously  file  a  request  with  the  Commission  to  continue  its 
investigation.

(2)  Upon receiving the request,  the Secretary and,  if  appropriate,  the 
Commission will continue the investigation.

(i)  If  the  Secretary  and  the  Commission  make  affirmative  final 
determinations,  the  suspension  agreement  will  remain  in  effect  in 
accordance with the factual and legal conclusions in the Secretary's final 
determination.  This  paragraph  does  not  affect  the  provisions  of 
paragraph (h) of this Section regarding suspension of liquidation.

(ii)  If  the  Secretary  or  the  Commission  makes  a  negative  final 
determination, the agreement shall have no force or effect.

(j)  Merchandise  imported  in  excess  of  allowed  quantity.  (1)  The 
Secretary  may instruct  the  Customs Service  not  to  accept  entries,  or 
withdrawals  from warehouse,  for  consumption of  the  merchandise  in 
excess  of  any quantity  allowed by paragraph (f)  or  by an agreement 
under paragraph (a) or (b) of this Section.

(2) Imports in excess of the quantity allowed by an agreement may be 
exported or destroyed under Customs Service supervision, except that if 
the  agreement  is  under  paragraph  (b)(3)  of  this  Section,  the  excess 
merchandise may be held for future opening under the agreement by 
placing it in a foreign trade zone or by entering it for warehouse.



(k) Modification of quantitative restriction agreements. At the direction 
of the President or a designee, the Secretary will modify an agreement 
accepted  under  paragraph  (b)(2)  of  this  Section  as  a  result  of 
consultation under Section 761(a) of the Act.

§ 355.19 Violation of agreement.

(a)  Immediate  determination.  If  the  Secretary  determines  that  the 
signatory foreign government or exporters have violated a suspension 
agreement, the Secretary, without right of comment, will:

(1) Order the suspension of liquidation of all entries of the merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
later  of  (i)  90-days  before  the  date  of  publication  of  the  notice  of 
cancellation of agreement or (ii) the date of first entry, or withdrawal 
from warehouse, for consumption of the merchandise the sale or export 
of which was in violation of the agreement;

(2) If the investigation was not completed under §355.18(i), resume the 
investigation  as  if  the  Secretary  made  an  affirmative  preliminary 
determination on the date of publication of the notice of cancellation and 
impose  provisional  measures  by  instructing  the  Customs  Service  to 
require for each entry of the merchandise suspended under paragraph (a)
(1) of  this  Section a cash deposit  or  bond equal to the estimated net 
subsidy determined in the affirmative preliminary determination;

(3)  If  the  investigation  was  completed  under  §355.18(i),  issue  a 
countervailing  duty  order  for  all  entries  subject  to  suspension  of 
liquidation  under  paragraph  (a)(1)  of  this  Section  and  instruct  the 
Customs Service to require for each entry of the merchandise suspended 



under this paragraph a cash deposit equal to the estimated net subsidy 
determined in the affirmative final determination;

(4) Notify all persons who are or were parties to the proceeding, the 
Commission  if  appropriate,  and  if  the  Secretary  determines  that  the 
violation was intentional, the Commissioner of Customs; and

(5)  Publish  in  the  FEDERAL REGISTER  notice  of  "Countervailing 
Duty  Order  (Resumption  of  Countervailing  Duty  Investigation), 
Cancellation of Suspension Agreement."

(b)  Determination  after  notice  and  comment.  (1)  Notwithstanding 
paragraph (a) of this Section, if the Secretary has reason to believe that 
the signatory government or exporters have violated an agreement or 
that an agreement no longer meets the requirements of Section 704(d)(1) 
of  the  Act,  the  Secretary  will  publish  in  the  FEDERAL REGISTER 
notice of "Invitation for Comment on Countervailing Duty Suspension 
Agreement."

(2)  After  publication  of  the  notice  inviting  comment  and  after 
consideration of comments received the Secretary will:

(i)  If  the  Secretary  determines  that  the  signatory  government  or 
exporters  have  violated  the  agreement,  take  appropriate  action  as 
described in paragraphs (a)(1) through (a)(5) of this Section; or

(ii) If the Secretary determines that the agreement no longer meets the 
requirements of Section 704(d)(1) of the Act:



(A) Take appropriate action as described in paragraphs (a)(1) through (a)
(5) of this Section, except that, for paragraph (a)(1)(ii) of this Section, 
the date shall be the date of first entry, or withdrawal from warehouse, 
for consumption of the merchandise the sale or export of which does not 
meet the requirements of Section 704(d)(1) of the Act;

(B)  Continue  the  suspension  of  investigation  by  accepting  a  revised 
suspension agreement under §355.18(a) (whether or not the Secretary 
accepted the original agreement under that paragraph) that, at the time 
the  Secretary  accepts  the  revised  agreement,  meets  the  applicable 
requirements  of  Section  704(d)(1)  of  the  Act,  and  publish  in  the 
FEDERAL REGISTER notice of "Revision of Agreement Suspending 
Countervailing Duty Investigation;" or

(C)  Continue  the  suspension  of  investigation  by  accepting  a  revised 
suspension agreement under §355.18(b) (whether or not the Secretary 
accepted the original agreement under that paragraph) that, at the time 
the  Secretary  accepts  the  revised  agreement,  meets  the  applicable 
requirements  of  Section  704(d)(1)  of  the  Act,  and  publish  in  the 
FEDERAL REGISTER notice of "Revision of Agreement Suspending 
Countervailing  Duty  Investigation."  If  the  Secretary  continues  to 
suspend an investigation based on a revised agreement accepted under 
§355.18(b), the Secretary will order suspension of liquidation to begin. 
The  suspension  will  not  end  until  the  Commission  completes  any 
requested review of the agreement under Section 704(h) of the Act. If 
the Commission receives no request for review within 20 days after the 
date of publication of the notice of the revision, the Secretary will order 
the suspension of liquidation ended on the 21st  day after the date of 
publication, and will instruct the Customs Service to release any cash 
deposit or bond. If the Commission undertakes a review under Section 
704(h) of the Act, the provisions of §355.18(h)(4) will apply.



(iii) If the Secretary decides neither to consider the order violated nor to 
revise  the  agreement,  the  Secretary  will  publish  in  the  FEDERAL 
REGISTER notice of the Secretary's decision under paragraph (b)(2) of 
this Section, including a statement of the factual and legal conclusions 
on which the decision is based.

(c) Additional signatories. If the Secretary decides that the agreement no 
longer meets the requirements of §355.18(b)(1)(iii) or that the signatory 
exporters no longer account for substantially all of the merchandise, the 
Secretary  may  revise  the  agreement  to  include  additional  signatory 
exporters.

(d) Definition of "violation." For the purpose of this Section, "violation" 
means non-compliance with the terms of a suspension agreement caused 
by an act or omission of a signatory foreign government or exporter, 
except, at the discretion of the Secretary, an act or omission which is 
inadvertent or inconsequential.

§355.20 Final determination.

(a) In general. (1) Not later than 75 days after the date of the Secretary's 
preliminary determination, the Secretary will make a final determination 
whether a net subsidy is being provided with respect to the merchandise.

(2) The Secretary's determination will include:

(i)  The  factual  and  legal  conclusions  on  which  the  determination  is 
based;



(ii) The estimated net subsidy, if any, stated on a country-wide basis, 
except as provided in paragraph (d) or (e) of this Section; and

(iii)  If  appropriate,  a  final  finding  on  critical  circumstances  under 
§355.16.

(3) If affirmative, the Secretary's determination will also:

(i) Unless previously ordered by the Secretary, order the suspension of 
liquidation of all entries of the merchandise entered, or withdrawn from 
warehouse, for consumption on or after the date of publication of the 
notice of the Secretary's final determination; and

(ii) If the merchandise is from a country not entitled to an injury test for 
the merchandise, instruct the Customs Service to require a cash deposit, 
as provided in §355.21(b), for each suspended entry of the merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
date of publication of the countervailing duty order under §355.21; or

(iii) If the merchandise is from a country entitled to an injury test for the 
merchandise,  instruct  the  Customs  Service  to  require,  for  each 
suspended  entry  of  the  merchandise  entered,  or  withdrawn  from 
warehouse, for consumption on or after the date of publication of the 
Secretary's  final  determination,  a  cash  deposit  or  bond  equal  to  the 
estimated net subsidy determined under paragraph (a) of this Section.



(4) The Secretary will publish in the FEDERAL REGISTER notice of 
"Affirmative  (Negative)  Final  Countervailing  Duty  Determination," 
including the estimated net subsidy, if any.

(5)  The  Secretary  will  notify  all  parties  to  the  proceeding.  If  the 
merchandise  is  from  a  country  entitled  to  an  injury  test  for  the 
merchandise, the Secretary will also notify the Commission.

(b) Postponement to investigate upstream subsidies. (1) Any interested 
party shall submit in writing any allegation of upstream subsidies not 
later  than 15 days before the scheduled date  for  the Secretary's  final 
determination under this part.

(2) If the Secretary decides to investigate an upstream subsidy allegation 
and concludes that additional time is needed to investigate the allegation, 
the Secretary may:

(i) If the Secretary's preliminary determination was negative, postpone 
the final determination under this Section to not later than 165 days after 
the preliminary determination;

(ii) If the Secretary's preliminary determination was affirmative:

(A) Postpone the final decision concerning upstream subsidization until 
the conclusion of the first administrative review of a countervailing duty 
order, if any; or



(B) At the written request of the petitioner:

(i)  Make  the  decision  concerning  upstream subsidization  in  the  final 
determination under this Section;

(ii) Postpone the final determination to not later than 165 days after the 
preliminary determination; and

(iii)  End  the  suspension  of  liquidation  ordered  in  the  preliminary 
determination not later than 120 days after the date of publication of the 
preliminary  determination,  and  not  resume  it  unless  and  until  the 
Secretary publishes a countervailing duty order.

(3) If the Secretary decides to postpone the final determination under 
paragraph (b)(2)(i)  or  (b)(2)(ii)(B)  of  this  Section,  the Secretary  will 
notify all parties to the proceeding not later than the scheduled date for 
the Secretary's final  determination and will  publish in the FEDERAL 
REGISTER  notice  of  "Postponement  of  Final  Countervailing  Duty 
Determination" stating the reason for the postponement.

(c) Postponement for simultaneous investigations. (1) If the Secretary 
simultaneously  initiated  anti-dumping  and  countervailing  duty 
investigations on the merchandise (from the same or other countries), the 
Secretary will:

(i) At the petitioner's request, postpone the final determination under this 
part  to the date of  the final  determination under part  353,  unless the 
Secretary's final determination under this part is due on a later date as 



the  result  of  postponement  under  paragraph  (b)  of  this  Section  or 
§355.15; and

(ii)  If  the  Secretary  postpones  the  final  determination,  end  any 
suspension of liquidation ordered in the preliminary determination not 
later  than  120  days  after  the  date  of  publication  of  the  preliminary 
determination, and not resume it unless and until the Secretary publishes 
a countervailing duty order.

(2) The petitioner shall submit any such request in writing not later than 
10 days before the scheduled date for the Secretary's final determination 
under this part.

(3) If the Secretary decides to postpone the final determination under 
paragraph (c)(1) of this Section, the Secretary will notify all parties to 
the proceeding not later than the scheduled date for the Secretary's final 
determination and will publish in the FEDERAL REGISTER notice of 
"Postponement of Final Countervailing Duty Determination" stating the 
reason for the postponement.

(d) Calculation of individual rates. (1) For a producer or exporter that is 
government-owned, the Secretary will, and to the extent practicable for 
other producers or exporters the Secretary may, investigate whether a 
significant  differential  existed,  during  the  period  for  which  the 
Department is measuring benefits in the investigation, between the net 
subsidy  received  by  an  individual  producer  or  exporter  of  the 
merchandise  and  the  weighted-average  net  subsidy  calculated  on  a 
country-wide basis.



(2) If the Secretary decides that an individual (including government-
owned)  producer  or  exporter  received  a  significantly  different  net 
subsidy  during  the  period,  the  Secretary  will  state  in  the  final 
determination an individual estimated net subsidy for that person.

(3) A significant differential is:

(i) A difference of the greater of at least 5 percentage points, or 25 per 
cent,  from the weighted-average net  subsidy calculated on a country-
wide basis; or

(ii) The difference between a net subsidy of zero (or de minimis) and any 
rate greater than de minimis.

(e) Effect of decision not to exclude from order. If the Secretary finds 
that a person requesting exclusion under §355.14 received, during the 
period for which the Department measured benefits in the investigation, 
any  net  subsidy  from  any  programme  that  the  Secretary  determines 
countervailable in the affirmative final determination, the Secretary will 
state in the affirmative final  determination an individual  rate  for  that 
person, and that rate will be the basis for the cash deposit or bond, as 
appropriate,  of  estimated  countervailing  duties  for  that  person.  The 
individual  rate,  calculated  in  accordance  with  paragraph  (d)  of  this 
Section, will be either the weighted-average net subsidy calculated on a 
country-wide basis or the individual rate calculated for that person.

(f)  Commission  access  to  information.  If  the  merchandise  is  from a 
country entitled to an injury test for the merchandise, the Secretary will 
make available to the Commission and to employees of the Commission 
directly  involved  in  the  proceeding  all  information  upon  which  the 



Secretary based the final determination and which the Commission may 
consider relevant to its injury determination.

(g) Effect of negative final determination. An investigation terminates, 
without further comment or action, upon publication in the FEDERAL 
REGISTER  of  the  Secretary's  or  the  Commission's  negative  final 
determination.  If  the  Secretary  previously  ordered  suspension  of 
liquidation, the Secretary will order the suspension ended on the date of 
publication of the notice of negative final determination and will instruct 
the Customs Service to release any cash deposit or bond.

(h)  Disclosure.  Promptly  after  making  the  final  determination,  the 
Secretary  will  provide  to  parties  to  the  proceeding  which  request 
disclosure a further explanation of the calculation methodology used in 
making the determination.

§355.21 Countervailing duty order.

Not later than seven days after receipt of notice of the Commission's 
affirmative  final  determination  under  Section  705  of  the  Act,  or 
simultaneously  with  publication  of  the  Secretary's  affirmative  final 
determination if  the merchandise is from a country not entitled to an 
injury  test  for  the  merchandise,  the  Secretary  will  publish  in  the 
FEDERAL REGISTER a "Countervailing Duty Order" that:

(a) Instructs the Customs Service to assess countervailing duties on the 
merchandise,  in  accordance  with  the  Secretary's  instructions  at  the 
completion of each administrative review requested under §355.22(a) or, 
if not requested, in accordance with the Secretary's instructions under 
§355.22(g);



(b)  For  each  entry  of  the  merchandise  entered,  or  withdrawn  from 
warehouse, for consumption on or after the date of publication of the 
order,  instructs  the  Customs  Service  to  require  a  cash  deposit  of 
estimated countervailing duties  equal  to the net  subsidy stated in the 
Secretary's final determination;

(c) Excludes from the application of the order any producer or exporter 
that the Secretary finds did not receive directly or indirectly, during the 
period for which the Department measured benefits in the investigation, 
any  net  subsidy  on  the  merchandise  from  any  programme  that  the 
Secretary  determined  countervailable  in  the  affirmative  final 
determination; and

(d)  Orders  the  suspension  of  liquidation  ended  for  all  entries  of  the 
merchandise entered,  or  withdrawn from warehouse,  for  consumption 
before the date of publication of the Commission's final determination, 
and instructs the Customs Service to release the cash deposit or bond on 
those entries, if in its final determination, the Commission found a threat 
of  material  injury  or  material  retardation  of  the  establishment  of  an 
industry, unless the Commission in its  final  determination also found 
that, absent the suspension of liquidation ordered under §355.15(a), it 
would have found material injury.

§355.22 Administrative review of orders and suspension agreements.

(a) Request for administrative review; withdrawal of request for review. 
(1)  Each year  during the anniversary month of  the publication of  an 
order or suspension of investigation (the calendar month in which the 
anniversary of the date of publication of the order or suspension occurs), 
an interested party may request in writing that the Secretary conduct an 



administrative review of all producers or exporters covered by an order 
or an agreement on which suspension of investigation was based.

(2) During the same month, a producer or exporter covered by an order 
may  request  in  writing  that  the  Secretary  conduct  an  administrative 
review of only that person if the person submits with the request:

(i) The person's certification that the person did not apply for or receive 
any  net  subsidy  on  the  merchandise,  during  the  appropriate  period 
described in paragraph (b) of this Section, from any programme that the 
Secretary previously found countervailable in the proceeding, and that 
the person will not do so in the future;

(ii) The certification of the government of the affected country that the 
government did not provide to that person any net subsidy, during the 
period described in paragraph (b) of this Section, from any programme 
that the Secretary previously found countervailable in the proceeding; 
and

(iii)  If  the  person  is  not  the  producer  of  the  merchandise,  the 
certifications under paragraph (a)(2)(i) of this Section of the suppliers 
and producers of the merchandise and the certification under paragraph 
(a)(2)(ii) of this Section of the government regarding those suppliers and 
producers.

(3)  The  Secretary  may  permit  a  party  that  requests  a  review  under 
paragraph (a) of this Section to withdraw the request not later than 90 
days after the date of publication of notice of initiation of the requested 
review. The Secretary may extend this time limit if the Secretary decides 
that it is reasonable to do so. When a request for review is withdrawn, 



the  Secretary  will  publish  in  the  FEDERAL  REGISTER  notice  of 
"Termination  of  Countervailing  Duty  Administrative  Review"  or,  if 
appropriate, "Partial Termination of Countervailing Duty Administrative 
Review."

(b) Period under review. (1) Except as provided in paragraph (b)(2), an 
administrative review under paragraph (a) of this Section normally will 
cover entries or  exports  of  the merchandise during the most  recently 
completed reporting year of the government of the affected country.

(2)  For  requests  received  during  the  first  anniversary  month  after 
publication of an order or suspension of investigation, the review under 
paragraph (a) of this Section will cover entries or exports, as appropriate, 
during the period from the date of suspension of liquidation under this 
part  or  suspension  of  investigation  to  the  end  of  the  most  recently 
completed reporting year of the government of the affected country.

(c) Procedures. After receipt of a timely request under paragraph (a) of 
this Section, or on the Secretary's own initiative when appropriate, the 
Secretary will:

(1) Not later than 15 days after the anniversary month, publish in the 
FEDERAL  REGISTER  notice  of  "Initiation  of  Countervailing  Duty 
Administrative Review;"

(2) Normally not later than 30 days after the date of publication of the 
notice of initiation, send to appropriate interested parties or a sample of 
interested parties questionnaires requesting factual information for the 
review;



(3) Conduct, if appropriate, a verification under §355.36;

(4)  Issue  preliminary  results  of  review,  based  on  the  available 
information, that include:

(i) The factual and legal conclusions on which the preliminary results are 
based;

(ii)  The net  subsidy,  if  any,  during the  period  of  review stated  on  a 
country-wide basis, except as provided in paragraph (d) or (f) of this 
Section;

(iii) A description of official changes in the subsidy programmes made 
by the government of the affected country that affect the cash deposit of 
estimated countervailing duties; and

(iv)  For  an  agreement,  the  Secretary's  preliminary  conclusions  with 
respect to the status of, and compliance with, the agreement;

(5) Publish in the FEDERAL REGISTER notice of "Preliminary Results 
of  Countervailing  Duty  Administrative  Review,"  including  the  net 
subsidy, if any, the estimated net subsidy for cash deposit purposes, and 
an invitation for argument consistent with §355.38, and notify all parties 
to the proceeding;



(6) Promptly after issuing the preliminary results, provide to parties to 
the  proceeding  which  request  disclosure  a  further  explanation  of  the 
calculation methodology used in reaching the preliminary results;

(7)  Not  later  than  365  days  after  the  anniversary  month,  issue  final 
results of review that include:

(i) The factual and legal conclusions on which the final results are based;

(ii)  The net  subsidy,  if  any,  during the  period  of  review stated  on  a 
country-wide basis, except as provided in paragraph (d) or (f) of this 
Section;

(iii) A description of official changes in the subsidy programmes, made 
by the government  of  the affected country not  later  than the date  of 
publication  of  the  notice  of  preliminary  results,  that  affect  the  cash 
deposit of estimated countervailing duties; and

(iv) For an agreement, the Secretary's conclusions with respect to the 
status of, and compliance with, the agreement;

(8) Publish in the FEDERAL REGISTER notice of "Final  Results of 
Countervailing Duty Administrative Review," including the net subsidy, 
if  any,  and  the  estimated  net  subsidy  for  cash deposit  purposes,  and 
notify all parties to the proceeding;



(9)  Promptly  after  issuing  the  final  results,  provide  to  parties  to  the 
proceeding  which  request  disclosure  a  further  explanation  of  the 
calculation methodology used in reaching the final results; and

(10) Promptly after publication of the notice of final results, instruct the 
Customs  Service  to  assess  countervailing  duties  on  the  merchandise 
described in paragraph (b) of this Section and to collect a cash deposit of 
estimated countervailing duties on future entries. Both the assessment 
and the cash deposit will  be at  the rates found in the final results of 
review,  calculated  on  a  country-wide  basis,  except  as  provided  in 
paragraph (d) or (f) of this Section.

(d)  Calculation  of  individual  rates.  (1)  If  a  producer  or  exporter  is 
government-owned, the Secretary will, and to the extent practicable for 
other  producers  or  exporters  the  Secretary  may,  review  whether  a 
significant differential existed, during the period under review, between 
the net subsidy received by an individual producer or exporter of the 
merchandise  and  the  weighted-average  net  subsidy  calculated  on  a 
country-wide basis.

(2) If the Secretary decides that an individual (including government-
owned)  producer  or  exporter  received  a  significantly  different  net 
subsidy during the period, the Secretary will state in the final results an 
individual rate for that person, and that rate will  be the basis for the 
assessment of countervailing duties and, except as provided in paragraph 
(c)(7)(iii) of this Section, the cash deposit of estimated countervailing 
duties for that person.

(3) A significant differential is:



(i) A difference of the greater of at least five percentage points, or 25 per 
cent,  from the weighted-average net  subsidy calculated on a country-
wide basis; or

(ii) The difference between a net subsidy of zero (or de minimis) and any 
rate greater than de minimis.

(e) Possible cancellation or revision of suspension agreement. If during 
an  administrative  review  the  Secretary  determines  or  has  reason  to 
believe that the signatory foreign government or exporters have violated 
a  suspension  agreement  or  that  the  agreement  no  longer  meets  the 
requirements  of  §355.18,  the  Secretary  will  take  appropriate  action 
under §355.19. The Secretary may suspend the time limit in paragraph 
(c)(7) of this Section while taking action under §355.19(b).

(f)  Review of  individual  producer  or  exporter.  For  an  administrative 
review requested under paragraph (a)(2) of this Section:

(1)  The  Secretary  will  verify  whether  there  is  a  net  subsidy  on  the 
merchandise  covered  by  the  request  from  any  programme  that  the 
Secretary:

(i) Previously found countervailable in the proceeding; or

(ii) Determines in the review to be countervailable.



(2)  If  the  Secretary  verifies  that  the  certifications  are  complete  and 
accurate with regard to paragraph (f)(1)(i) of this Section and verifies 
that  there  is  no  net  subsidy  described  in  paragraph  (f)(1)(ii)  of  this 
Section on the merchandise, the Secretary will issue and publish in the 
FEDERAL REGISTER final  results  for  that  person  and  take  actions 
under  paragraph  (c)(9)  of  this  Section  that  include  a  zero  rate  of 
assessment and the appropriate cash deposit.

(3)  If  the  Secretary  verifies  that  the  certifications  are  complete  and 
accurate with regard to paragraph (f)(1)(i) but is unable to verify there is 
no net subsidy described in paragraph (f)(1)(ii) of this Section on the 
merchandise, the Secretary will:

(i) Issue and publish final results for that person and take actions under 
paragraph (c)(9)  of  this  Section that  include a  rate  based on the  net 
subsidies found; and

(ii) Initiate an administrative review under paragraphs (b) and (c) of this 
Section of all producers and exporters covered by the order, unless the 
Secretary  is  concurrently  reviewing  the  same period as  a  result  of  a 
request under paragraph (a)(1) of this Section.

(4) If the Secretary is unable to verify that the certifications are complete 
and  accurate  with  regard  to  paragraph  (f)(1)(i)  of  this  Section  but 
verifies there is no net subsidy described in paragraph (f)(1)(ii) of this 
Section on the merchandise, the Secretary will issue and publish final 
results for that person and take actions under paragraph (c)(9) of this 
Section  that  include  a  rate  based  on  the  previously  or  concurrently 
determined country-wide weighted-average rate.



(5) If the Secretary is unable to verify that the certifications are complete 
and accurate with regard to paragraph (f)(1)(i)  of  this  Section and is 
unable to verify that there is no net subsidy described in paragraph (f)(1)
(ii) of this Section on the merchandise, the Secretary will:

(i) Issue and publish final results for that person and take actions under 
paragraph  (c)(9)  of  this  Section  that  include  a  rate  based  on  the 
previously  determined  country-wide  weighted-average  rate  plus  the 
additional  rate  under  paragraph  (f)(1)(ii)  of  this  Section,  or,  if 
appropriate,  the  concurrently  determined  country-wide  weighted-
average rate; and

(ii) Initiate an administrative review under paragraphs (b) and (c) of this 
Section of all producers and exporters covered by the order, unless the 
Secretary  is  concurrently  reviewing  the  same period as  a  result  of  a 
request under paragraph (a)(1) of this Section.

(6) In addition to the actions described in paragraphs (f)(4) and (f)(5) of 
this Section, if the Secretary is unable to verify that the certifications are 
complete and accurate with regard to paragraph (f)(1)(i) of this Section, 
the Secretary will refuse to accept any other requests for review under 
paragraph (a)(2) of this Section for the duration of the order.

(g) Automatic assessment of duty.

(1) For orders, if the Secretary does not receive a timely request under 
paragraph  (a)(1)  or  (a)(2)  of  this  Section,  the  Secretary,  without 
additional  notice,  will  instruct  the  Customs  Service  to  assess 
countervailing duties on the merchandise described in paragraph (b) of 
this Section at rates equal to the cash deposit of or bond for estimated 



countervailing duties required on that merchandise at the time of entry, 
or  withdrawal  from  warehouse,  for  consumption  and  to  continue  to 
collect the cash deposit previously ordered.

(2) If the Secretary receives a timely request under paragraph (a)(2) of 
this Section and no request under paragraph (a)(1) of this Section, the 
Secretary  in  accordance  with  paragraph  (g)(1)  of  this  Section  will 
instruct  the  Customs  Service  to  assess  countervailing  duties,  and  to 
continue to collect the cash deposits, on the merchandise not covered by 
the request.

(h) Changed circumstances review.

(1)  If  the  Secretary  concludes  from  available  information,  including 
information  in  a  request  under  this  paragraph  for  an  administrative 
review, that changed circumstances sufficient to warrant a review exist, 
the Secretary will:

(i)  Publish  in  the  FEDERAL  REGISTER  notice  of  "Initiation  of 
Changed Circumstances Countervailing Duty Administrative Review;"

(ii) If necessary, send to appropriate interested parties or a sample of 
interested parties questionnaires requesting factual information for the 
review;

(iii) Conduct, if appropriate, a verification under §355.36;



(iv)  Issue  preliminary  results  of  review  based  on  the  available 
information that include the factual and legal conclusions on which the 
preliminary  results  are  based  and  any  action  the  Secretary  proposes 
based on the preliminary results;

(v) Publish in the FEDERAL REGISTER notice of "Preliminary Results 
of  Changed  Circumstances  Countervailing  Duty  Administrative 
Review," including an invitation for argument consistent with §355.38;

(vi) Notify all parties to the proceeding of the preliminary results;

(vii) Promptly after issuing the preliminary results, provide to parties to 
the  proceeding  which  request  disclosure  a  further  explanation  of  the 
preliminary results;

(viii) Not later than 270 days after the date of the Secretary's initiation of 
the review, issue final results of review that include the factual and legal 
conclusions  on  which  the  final  results  are  based  and  any  action, 
including action under paragraph (c)(9) of this Section and §355.25(d), 
that the Secretary will take based on the final results;

(ix) Publish in the FEDERAL REGISTER notice of "Final Results of 
Changed Circumstances Countervailing Duty Administrative Review;" 
and

(x) Notify all parties to the proceeding; and



(xi) Promptly after issuing the final results, provide to the parties to the 
proceeding which request disclosure a further explanation of the final 
results.

(2)  Changed  circumstances  reviews  may  be  requested  at  any  time, 
including periods other than anniversary months.

(3)  The  Secretary  will  not  initiate  an  administrative  review  under 
paragraph  (h)  of  this  Section  before  the  end  of  the  second  annual 
anniversary month (the calendar month in which the anniversary of the 
date of publication of the order or suspension occurs) after the date of 
publication of the Secretary's affirmative preliminary determination or 
suspension of investigation, unless the Secretary finds that good cause 
exists.

(4)  If  the Secretary concludes that  expedited action is  warranted,  the 
Secretary may combine the notices identified in paragraphs (h)(1)(i) and 
(h)(1)(v) of this Section in a notice of "Initiation and Preliminary Results 
of  Changed  Circumstances  Countervailing  Duty  Administrative 
Review." In that event, the notification required in paragraph (h)(1)(vi) 
of  this Section will  be given to all  interested parties included on the 
Department's service list described in §355.31(h).

(i)  Review at  the  direction  of  the  president.  At  the  direction  of  the 
President  or  a  designee,  the  Secretary  will  conduct  an administrative 
review to determine if a net subsidy is being provided with respect to the 
merchandise subject to an understanding or other kind of quantitative 
restriction agreement accepted under §355.17(b) or §355.18(b)(3). The 
Secretary will:



(1)  Publish  in  the  FEDERAL  REGISTER  notice  of  "Initiation  of 
Countervailing  Duty  Administrative  Review  at  the  Direction  of  the 
President,"  which  will  include  a  description  of  the  merchandise,  the 
period under review, and a summary of the available information which 
would, if accurate, support the imposition of countervailing duties;

(2) Notify the Commission;

(3)  Send  to  appropriate  interested  parties  or  a  sample  of  interested 
parties, normally not later than 30 days after the date of publication of 
the notice of initiation, questionnaires requesting factual information for 
the review:

(4) Conduct, if appropriate, a verification under §355.36;

(5)  Issue  preliminary  results  of  review,  based  on  the  available 
information, that include:

(i) The factual and legal conclusions on which the preliminary results are 
based;

(ii)  The net  subsidy,  if  any,  during the  period  of  review stated  on  a 
country-wide basis, except as provided in paragraph (d) of this Section; 
and



(iii) A description of official changes in the subsidy programmes made 
by the government of the affected country that affect the estimated net 
subsidy;

(6) Publish in the FEDERAL REGISTER notice of "Preliminary Results 
of Countervailing Duty Administrative Review at the Direction of the 
President," including the net subsidy, if any, the estimated net subsidy 
for cash deposit purposes, and an invitation for argument consistent with 
§355.38;

(7) Notify the Commission and all parties to the proceeding;

(8) Promptly after issuing the preliminary results, provide to parties to 
the  proceeding  which  request  disclosure  a  further  explanation  of  the 
preliminary results;

(9) Issue final results of review that include:

(i) The factual and legal conclusions on which the final results are based;

(ii)  The net  subsidy,  if  any,  during the  period  of  review stated  on  a 
country-wide basis, except as provided in paragraph (d) of this Section; 
and

(iii) A description of official changes in the subsidy programmes, made 
by the government  of  the affected country not  later  than the date  of 



publication of the notice of preliminary results, that affect the estimated 
net subsidy;

(10) Publish in the FEDERAL REGISTER notice of "Final Results of 
Countervailing  Duty  Administrative  Review  at  the  Direction  of  the 
President,"  including  the  net  subsidy,  if  any,  and  the  estimated  net 
subsidy for cash deposit purposes; and

(11) Notify all parties to the proceeding;

(12) Promptly after issuing the final  results,  provide to parties to the 
proceeding which request disclosure a further explanation of the final 
results; and

(13)  If  the  Secretary's  final  results  of  administrative  review  under 
paragraph (i)(9) of this Section and the Commission's final  results of 
review under Section 762(a)(2) of the Act are affirmative:

(i) Publish in the FEDERAL REGISTER a "Countervailing Duty Order" 
under §355.21 on or Promptly after the date the agreement terminates; 
and

(ii)  Order the suspension of liquidation of entries of the merchandise 
entered, or withdrawn from warehouse, for consumption on or after the 
date of publication of the countervailing duty order.

§355.23 Provisional measures deposit cap.



This  Section  applies  to  the  merchandise  entered,  or  withdrawn from 
warehouse,  for  consumption  before  the  date  of  publication  of  the 
Commission's  notice  of  affirmative  final  determination  or,  if  the 
merchandise  is  from a  country  not  entitled  to  an  injury  test  for  the 
merchandise,  the  date  of  the  Secretary's  notice  of  affirmative  final 
determination. If the cash deposit or bond required under the Secretary's 
affirmative  preliminary  or  affirmative  final  determination  is  different 
from  the  net  subsidy  the  Secretary  calculates  under  §355.22,  the 
Secretary will instruct the Customs Service to disregard the difference to 
the extent that the cash deposit or bond is less than the net subsidy, and 
to assess countervailing duties equal to the net subsidy calculated under 
§355.22 if the cash deposit or bond is more than the net subsidy.

§355.24 Interest on certain overpayments and underpayments.

(a) In general. The Secretary will instruct the Customs Service to pay or 
collect,  as  appropriate,  interest  on  the  difference  between  the  cash 
deposit  of  estimated  countervailing  duties  and  the  assessed 
countervailing  duties  on  entries  of  the  merchandise  entered,  or 
withdrawn from warehouse,  for  consumption  on  or  after  the  date  of 
publication of a countervailing duty order.

(b)  Rate.  The  rate  or  rates  of  interest  payable  or  collectible  under 
paragraph  (a)  of  this  Section  for  any  period  of  time  are  the  rates 
established under Section 6621 of the Internal Revenue Code of 1954.

(c) Period. The Secretary will instruct the Customs Service to calculate 
interest for each entry from the date that a cash deposit is required to be 
deposited for the entry through the date of liquidation of the entry.



§355.25 Revocation of orders; termination of suspended investigation.

(a)  Revocation  or  termination  based  on  absence  of  subsidy.  (1)  The 
Secretary may revoke an order or terminate a suspended investigation if 
the Secretary concludes that:

(i) The government of the affected country has eliminated all subsidies 
on the merchandise by abolishing for the merchandise, for a period of at 
least  three  consecutive  years,  all  programmes  that  the  Secretary  has 
found countervailable; and

(ii) It is not likely that the government of the affected country will in the 
future  reinstate  for  the  merchandise  those  programmes  or  substitute 
other countervailable programmes.

(2)  The  Secretary  may  revoke  an  order  or  terminate  a  suspended 
investigation if the Secretary concludes that:

(i) All producers and exporters covered at the time of revocation by the 
order or the suspension agreement have not applied for or received any 
net subsidy on the merchandise for a period of at least five consecutive 
years; and

(ii)  It  is  not  likely that  those persons will  in  the future apply for  or 
receive any net subsidy on the merchandise from those programmes the 
Secretary  has  found  countervailable  in  any  proceeding  involving  the 
affected country or from other countervailable programmes.



(3) The Secretary may revoke an order in part if the Secretary concludes 
that:

(i) One or more producers or exporters covered by the order have not 
applied for or received any net subsidy on the merchandise for a period 
of at least five consecutive years;

(ii)  It  is  not  likely that  those persons will  in  the future apply for  or 
receive any net subsidy on the merchandise from those programmes the 
Secretary  has  found  countervailable  in  any  proceeding  involving  the 
affected country or from other countervailable programmes; and

(iii) Except for producers or exporters that the Secretary previously has 
determined have not received any net subsidy on the merchandise, the 
producers or exporters agree in writing to their immediate reinstatement 
in the order, as long as any producer or exporter is subject to the order, if 
the Secretary concludes under §355.22(h) that the producer or exporter, 
subsequent  to  the  revocation,  has  received  any  net  subsidy  on  the 
merchandise.

(b)  Request  for  revocation  or  termination.  (1)  During  the  third  and 
subsequent annual anniversary months of the publication of an order or 
suspension of investigation (the calendar month in which the anniversary 
of  the  date  of  publication  of  the  order  or  suspension  occurs),  the 
government  of  the  affected  country  may  request  in  writing  that  the 
Secretary revoke an order or terminate a suspended investigation under 
paragraph  (a)(1)  of  this  Section  if  the  government  submits  with  the 
request its certification that it has satisfied, during the period described 
in §355.22(b)(1), the requirements of paragraph (a)(1)(i) of this Section 



and that it shall not reinstate for the merchandise those programmes or 
substitute other countervailable programmes; or

(2) During the fifth and subsequent annual anniversary months of the 
publication of an order or suspended investigation, the government of 
the affected country may request in writing that the Secretary revoke an 
order or terminate a suspended investigation under paragraph (a)(2) of 
this Section if the government submits with the request:

(i) The certifications required under §355.22(a)(2) for all producers and 
exporters covered by the order or suspension agreement; and

(ii)  Those  producers'  and  exporters'  certifications  that  they  shall  not 
apply  for  or  receive  any  net  subsidy  on  the  merchandise  from  any 
programme described in paragraph (a)(2)(ii) of this Section.

(3)  During  the  fifth  and  subsequent  annual  anniversary  months  of 
publication of  an order  or  suspension of  investigation,  a  producer  or 
exporter may request in writing that the Secretary revoke an order with 
regard to that person if the person submits with the request:

(i) The certifications required under §355.22(a)(2);

(ii) The certifications described in paragraph (b)(2)(ii) of this Section for 
the merchandise covered by the request; and

(iii) The agreement described in paragraph (a)(3)(iii) of this Section.



(c) Procedures. (1) After receipt of a timely request under paragraph (b) 
of this Section, the Secretary will consider the request as including a 
request for an administrative review and will conduct a review under 
§355.22(c).

(2) In addition to the requirements of §355.22(c), the Secretary will:

(i) Publish with the notice of initiation, under §355.22(c)(1), notice of 
"Request for Revocation of Order (in Part)" or, if appropriate, "Request 
for Termination of Suspended Investigation;"

(ii) Conduct a verification under § 355.36.

(iii) Include in the preliminary results of review, under §355.22(c)(4), 
the Secretary's decision whether there is a reasonable basis to believe 
that the requirements for revocation or termination are met;

(iv) If the Secretary's preliminary decision under paragraph (c)(2)(iii) of 
this Section is affirmative, publish with the notice of preliminary results 
of review, under §355.22(c)(5), notice of "Intent to Revoke Order (in 
Part)" or, if appropriate, "Intent to Terminate Suspended Investigation;"

(v)  Include  in  the  final  results  of  review,  under  §355.22(c)(7),  the 
Secretary's  final  decision  whether  the  requirements  for  revocation  or 
termination are met; and



(vi)  If  the Secretary's  final  decision under paragraph (c)(2)(v) of  this 
Section is affirmative, publish with the notice of final results of review, 
under  §355.22(c)(8),  notice  of  "Revocation  of  Order  (in  Part)"  or,  if 
appropriate, "Termination of Suspended Investigation."

(3) If the Secretary revokes an order or revokes an order in part,  the 
Secretary  will  order  the  suspension  of  liquidation  ended  for  the 
merchandise covered by the revocation on the first day after the period 
under review, and will instruct the Customs Service to release any cash 
deposit or bond.

(d) Revocation or termination based on changed circumstances. (1) The 
Secretary may revoke an order or terminate a suspended investigation if 
the Secretary concludes that:

(i)  The  order  or  suspended  investigation  no  longer  is  of  interest  to 
interested parties, as defined in paragraphs (i)(3), (i)(4), (i)(5), and (i)(6) 
of §355.2; or

(ii)  Other  changed  circumstances  sufficient  to  warrant  revocation  or 
termination exist.

(2)  If  at  any  time  the  Secretary  concludes  from  the  available 
information, including an affirmative statement of no interest from the 
petitioner  in  the  proceeding,  that  changed circumstances  sufficient  to 
warrant revocation or termination may exist, the Secretary will conduct 
an administrative review under §355.22(h).



(3) In addition to the requirements of §355.22(h), the Secretary will:

(i) Publish with the notice of initiation, under §355.22(h)(1)(i), notice of 
"Consideration  of  Revocation  of  Order  (in  Part)"  or,  if  appropriate, 
"Consideration of Termination of Suspended Investigation;"

(ii) If the secretary's conclusion, as described in paragraph (d)(2) of this 
Section, is not based on a request, the Secretary, not later than the date of 
publication of the notice described in paragraph (d)(3)(i) of this Section, 
will  serve  written  notice  of  the  consideration  of  revocation  or 
termination on each interested party listed on the Department's service 
list and on any other person which the Secretary has reason to believe is 
a producer or seller in the United States of the like product;

(iii) Conduct a verification, if appropriate, under §355.36;

(iv)  Include in the preliminary results  of review, under §355.22(h)(1)
(iv),  the  Secretary's  decision  whether  there  is  a  reasonable  basis  to 
believe  that  the  requirements  for  revocation  or  termination  based  on 
changed circumstances are met;

(v) If the Secretary's preliminary decision under paragraph (d)(3)(iv) of 
this Section is affirmative, publish with the notice of preliminary results 
of review, under §355.22(h)(1)(v), notice of "Intent to Revoke Order (in 
Part)" or, if appropriate, "Intent to Terminate Suspended Investigation;"



(vi) Include in the final results of review, under §355.22(h)(1)(viii), the 
Secretary's  final  decision  whether  the  requirements  for  revocation  or 
termination based on changed circumstances are met; and

(vii) If the Secretary's final decision under paragraph (d)(3)(vi) of this 
Section is affirmative, publish with the notice of final results of review, 
under §355.22(h)(1)(ix), a notice of "Revocation of Order (in Part)" or, 
if appropriate, "Termination of Suspended Investigation."

(4) (i) If for four consecutive annual anniversary months no interested 
party has requested an administrative review, under §355.22(a), of an 
order or suspended investigation, not later than the first day of the fifth 
consecutive annual anniversary month, the Secretary will publish in the 
FEDERAL  REGISTER  notice  of  "Intent  to  Revoke  Order"  or,  if 
appropriate, "Intent to Terminate Suspended Investigation."

(ii)  Not  later  than  the  date  of  publication  of  the  notice  described  in 
paragraph (d)(4)(i) of this Section, the Secretary will serve written notice 
of the intent to revoke or terminate on each interested party listed on the 
Department's service list and on any other person which the Secretary 
has reason to believe is a producer or seller in the United States of the 
like product.

(iii) If by the last day of the fifth annual anniversary month no interested 
party objects, or requests an administrative review under §355.22(a), the 
Secretary at that time will conclude that the requirements of paragraph 
(d)(1)(i) of this Section for revocation or termination are met, revoke the 
order  or  terminate  the  suspended  investigation,  and  publish  in  the 
FEDERAL REGISTER the notice described in paragraph (d)(3)(vii) of 
this Section.



(5) If the Secretary under paragraph (d) of this Section revokes an order 
or revokes an order in part, the Secretary will order the suspension of 
liquidation ended for the merchandise covered by the revocation on the 
effective date of the notice of revocation, and will instruct the Customs 
Service to release any cash deposit or bond.

(e)  Revocation or  termination based  on injury  reconsideration.  If  the 
Commission  determines  in  an  administrative  review  under  Section 
751(b) of the Act that an industry in the United States would not be 
materially injured, or would not be threatened with material injury, or 
the  establishment  of  an  industry  in  the  United  States  would  not  be 
materially retarded, by reason of imports of the merchandise covered by 
a countervailing duty order or suspension agreement, the Secretary will 
revoke,  in  whole  or  in  part,  the  order  or  terminate  the  suspended 
investigation, and will publish in the FEDERAL REGISTER notice of 
"Revocation  of  Order  (in  Part)"  or,  if  appropriate,  "Termination  of 
Suspended Investigation."

§355.27 Procedures for initiation of downstream product monitoring.

(a) In general. A domestic producer of an article that is like a component 
part or a downstream product may file an application pursuant to this 
Section requesting that the Secretary designate a downstream product for 
monitoring.

(b) Contents of application. The application shall contain the following 
information, to the extent reasonably available to the applicant:



(1) The name and address of the person requesting the monitoring and a 
description of  the article  it  produces which is  the  basis  for  filing its 
application;

(2) A detailed description of the downstream product in question;

(3) A detailed description of the component product incorporated into 
such downstream product, including the value of the component part in 
relation to the value of the downstream product, and the extent to which 
the component part has been substantially transformed as a result of its 
incorporation into the downstream product;

(4) The name of the home market country of both the downstream and 
component products and the name of any intermediate country through 
which these products are transshipped;

(5) The name and address of all known producers of the component part 
and  downstream  product  in  the  relevant  countries  and  a  detailed 
description of any relationship between such producers;

(6) Whether the component part is already subject to monitoring to aid in 
the  enforcement  of  a  bilateral  arrangement  within  the  meaning  of 
Section 804 of the Trade and Tariff Act of 1984;

(7)  A list  of  all  anti-dumping  or  countervailing  duty  investigations 
suspended under §353.18 or §355.18, or anti-dumping or countervailing 
duty orders issued under §353.21 or §355.21 on merchandise related to 



the component part  and manufactured in the same foreign country in 
which the component part is manufactured;

(8)  A list  of  all  anti-dumping  or  countervailing  duty  investigations 
suspended under §353.18 or §355.18, or anti-dumping or countervailing 
orders issued under §353.21 or §355.21 on merchandise manufactured or 
exported by the manufacturer or exporter of the component part that is 
similar in description and use to the component part; and

(9) The reasons for suspecting that the imposition of anti-dumping or 
countervailing  duties  has  resulted  in  a  diversion  of  exports  of  the 
component part into increased production and exportation to the United 
Sates of such downstream product.

(c) Determination of sufficiency of application. (1) In general. Within 14 
days after an application is filed under paragraph (b) of this Section the 
Secretary  will  determine  the  sufficiency  of  the  application.  An 
application is  considered to be filed at  the time it  is  received by the 
Secretary.  In  order  to  determine  that  an  application  is  sufficient,  the 
Secretary must find:

(i)  There  is  a  reasonable  likelihood  that  imports  of  the  downstream 
product into the United States will increase as an indirect result of any 
diversion with respect to the component part; and

(ii) That -



(A) The component part is already subject to monitoring with respect to 
the  enforcement  of  a  bilateral  arrangement  within  the  meaning  of 
Section 804 of the Trade and Tariff Act of 1984, or

(B) Merchandise related to the component part and manufactured in the 
same foreign country in which the component part is manufactured has 
been  the  subject  of  a  significant  number  of  anti-dumping  or 
countervailing duty investigations suspended under §353.18 or §355.18, 
or anti-dumping or countervailing duty orders issued under §353.21 or 
§355.21, or

(C)  Merchandise  manufactured  or  exported  by  the  manufacturer  or 
exporter of the component part that is similar in description and use to 
the component part has been the subject of at least two anti-dumping or 
countervailing duty investigations suspended under §353.18 or §355.18, 
or anti-dumping or countervailing duty orders issued under §353.21 or 
§355.21.

(2) In making a determination under paragraph (c)(1)(i) of this Section, 
the Secretary will consider all factors the Secretary considers relevant 
and may, if appropriate, take into account such factors as:

(i)  The  value  of  the  component  part  in  relation  to  the  value  of  the 
downstream product;

(ii)  The  extent  to  which  the  component  part  has  been  substantially 
transformed as a result of its incorporation into the downstream product; 
and



(iii) The relationship between the producers of the component part and 
producers of the downstream product.

(d) Notice of determination. The Secretary will publish in the FEDERAL 
REGISTER  notice  of  each  affirmative  or  negative  "monitoring" 
determination  made  under  paragraph  (c)  of  this  Section  and  if  the 
determination  under  (c)(1)(i)  and  under  any  clause  of  (c)(1)(ii)  are 
affirmative, will transmit to the Commission a copy of the determination 
and  the  application.  The  Secretary  will  make  available  to  the 
Commission and to its employees directly involved in the monitoring all 
information upon which the Secretary based the initiation.

(e) Action on basis of monitoring reports. The Secretary will review the 
information in any monitoring reports submitted to the Department by 
the Commission under Section 780 of the Act and will:

(1)  Consider  the  information  in  determining  whether  to  initiate  an 
investigation under §355.11 regarding any downstream product; and

(2)  Request  the  Commission  to  cease  monitoring  any  downstream 
product if the information indicates that imports into the United States 
are not increasing and there is no reasonable likelihood of diversion with 
respect to the component part.

(f)  Definitions.  (1)  "Downstream  product"  means  any  manufactured 
product imported into the United States into which a component part is 
incorporated.



(2) "Component part" means any imported article which:

(i) During the previous five-year period, ending on the date on which the 
application is filed under paragraph (b) of this Section, has been subject 
to

(A) An anti-dumping or countervailing duty order issued under §353.21 
or  §355.21  that  required  the  deposit  of  estimated  anti-dumping  or 
countervailing  duties,  applicable  to  the  particular  manufacturer  or 
exporter, at a rate of at least 15 per cent ad valorem or,

(B) A suspension agreement entered into under § 353.18 or § 355.18 
after a preliminary determination under §353.15 or §355.15 was made 
by the Secretary which included a determination that the estimated net 
anti-dumping  margin  or  subsidy  rate,  applicable  to  the  particular 
manufacturer or exporter, was at least 15 per cent ad valorem; and

(ii) Due to its inherent characteristics, is routinely used as a major part, 
material,  component,  assembly,  or  subassembly  in  a  downstream 
product.

(g)  Where  to  file;  time of  filing;  format  and  number  of  copies.  The 
requirements of §355.31 (d), (e), (f), and (g) apply to this Section.

[55 FR 9052, 9 March 1990]

§355.28 Procedures for the correction of ministerial errors.



(a) In general. The Secretary will disclose the calculations performed in 
connection with a final  countervailing duty determination pursuant to 
§355.20,  or  in  a  final  results  of  an  administrative  review  of  a 
countervailing  duty  order  pursuant  to  §355.22,  to  any  party  to  the 
proceeding making a request in accordance with this Section. A party to 
the proceeding must file such a request  in writing with the Secretary 
within five business days of the date of publication of the relevant final 
determination or final results of administrative review. A party to whom 
the  Secretary  has  disclosed  final  calculations  may  submit  comments 
concerning any ministerial errors in such calculations.

(b) Time limits. Comments must be filed within five business days after 
the date of disclosure unless the Secretary extends the time limit based 
upon a written request for extension that is filed within five business 
days after the date of disclosure and showing cause for such extension. 
Comments shall be submitted in writing to the Secretary and shall be 
served  on  all  interested  parties  on  the  Department's  service  list. 
Interested  parties  may  file  replies  to  any  comments  submitted  under 
paragraph  (a)  of  this  Section.  Any  replies  must  be  filed  with  the 
Secretary within five business days after the date the relevant comments 
under paragraph (a) are received by that party and shall be served on all 
interested  parties  on  the  Department's  service  list.  All  service  of 
interested  parties  on  the  Department's  service  list  pursuant  to  this 
paragraph shall be in accordance with §355.31(g). Notwithstanding the 
provisions of  §355.34(d),  the Secretary may permit representatives to 
retain proprietary information released under administrative protective 
order under §355.34 until the expiration of the time for filing for judicial 
review  of  the  Secretary's  correction  of  any  ministerial  errors.  If  the 
Secretary  determines  there  are  no  ministerial  errors,  proprietary 
information  will  be  returned  in  accordance  with  the  provisions  of 
§355.34(d).



(c) Corrections. The Secretary will analyse any comments received and 
will correct any ministerial errors by amending the final countervailing 
duty  determination  or  final  results  of  administrative  review.  Such 
corrections will be published in the FEDERAL REGISTER. A correction 
notice does not alter the anniversary month of an order or suspension of 
investigation for purposes of requesting an administrative review under 
§355.22.

(d)  Definition  of  "ministerial  error".  For  purposes  of  this  Section, 
"ministerial  error"  means  an  error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error  resulting  from  inaccurate  copying, 
duplication, or the like, and any other type of unintentional error which 
the Secretary considers ministerial.

[55 FR 9053, 9 March 1990]

§355.29 Scope determination.

(a) Self-initiation. If the Secretary determines from available information 
that an inquiry is warranted to determine whether a product is included 
within  the  scope  of  a  countervailing  duty  order,  the  Secretary  will 
initiate an inquiry and notify all interested parties on the Department's 
service lists of its initiation of a scope inquiry.

(b) By application. Any interested party, as defined in §355.2(i), may file 
an application to determine whether a particular product is within the 
scope of an order. The application shall  contain the following, to the 
extent reasonably available to the interested party:



(1)  A  detailed  description  of  the  product,  including  technical 
characteristics  and  uses  of  the  product,  and  its  current  U.S.  Tariff 
Classification number;

(2)  A statement  of  the  interested  party's  position  as  to  whether  the 
product is within the scope of an order, including -

(i) A summary of the reasons for this conclusion,

(ii) Citations to any applicable statutory authority, and

(iii)  Attachment  of  any  factual  support  for  this  position,  including 
applicable portions of the Secretary's or the Commission's investigation.

Where all of these conditions are met, the Secretary will evaluate the 
application. If the Secretary determines that no inquiry is warranted to 
determine whether a product is included within the scope of an order, the 
Secretary will issue a final ruling as to whether the merchandise which is 
the  subject  of  the  application  is  included  in  the  existing  order.  The 
Secretary will, by mail, notify all interested parties on the Department's 
service lists of its determination. If, however, the Secretary determines 
that a scope inquiry is warranted, the Secretary will, by mail, notify all 
interested parties on the Department's service lists of the initiation of a 
scope inquiry.

(c)  Notice.  Any  initiation  of  a  scope  inquiry  issued  pursuant  to 
paragraphs (a) or (b) of this Section will include:



(1) A description of the product that is the subject of the scope inquiry; 
and

(2) An explanation of the reasons for the Secretary's decision to initiate a 
scope inquiry; and

(3) A schedule for submission of comments.

(d) Procedures for scope inquiry. Except as provided under paragraph (d)
(6) of this Section, the procedures for scope inquiries will be as follows:

(1) Interested parties shall file any comments not later than 20 days after 
receipt  of  the  notification described in  paragraph (c)  of  this  Section, 
unless the Secretary alters this time-limit;

(2) Not later than the time limit stated in the notification described in 
paragraph (c) of this Section (ordinarily five days after the time limit for 
filing the comments described in paragraph (d)(1) of this Section), any 
interested party may submit rebuttal comments;

(3) Whenever the Secretary determines that a scope inquiry presents an 
issue  of  significant  difficulty,  the  Secretary  will  issue  a  preliminary 
scope ruling  based upon the  available  information  at  the  time,  as  to 
whether there is a reasonable basis to believe or suspect that the product 
subject to a scope inquiry is included within the order. The Secretary 
will,  by mail,  notify all interested parties on the Department's service 
lists  of  its  preliminary  scope  ruling  and  provide  an  invitation  for 
comment.  Unless  otherwise  specified,  the  Secretary  will  provide  all 



interested parties 30 days from the date of receipt of the notification for 
comment;

(4)  The  Secretary  may  issue  questionnaires  or  verify  submissions 
received, where appropriate;

(5)  The Secretary  will  issue a  final  ruling as  to  whether  the product 
which is the subject of the scope inquiry is included in the existing order, 
including an explanation of the factual and legal conclusions on which 
the final ruling is based. The Secretary will,  by certified mail,  return 
receipt  requested,  notify  all  interested  parties  on  the  Department's 
service lists of its final scope ruling;

(6)  When  a  §355.22  review is  in  progress  at  the  time  the  Secretary 
provides the notification outlined in paragraph (c) of this Section, the 
scope investigation, in the Secretary's discretion, may be conducted in 
conjunction with a §355.22(c) review;

(7)  With  respect  to  countervailing  duty  proceedings  in  which  the 
Commission made an affirmative injury determination, prior to issuing a 
ruling  in  accordance  with  paragraph  (3)  or  (5)  of  this  Section  or 
§355.22(c)(4) or §355.22(c)(8) to include products within the scope of 
an order pursuant to

(i)  Paragraph (e)  of  this  Section,  other  than operations in  the United 
States involving minor completion or assembly,

(ii) Paragraph (f) of this Section, or



(iii)  Paragraph  (h)  of  this  Section,  with  respect  to  later-developed 
products  which  incorporate  a  significant  technological  advance  or 
significant alteration of an earlier product, the Secretary will notify the 
Commission in writing of the proposed inclusion of such products in the 
order. Upon the written request of the Commission, the Secretary will 
consult with the Commission regarding the proposed inclusion and any 
such consultation will be completed within 15 days after the date of such 
request.  If  the  Commission  believes,  after  such  consultation,  that  a 
significant  injury  issue  is  presented  by  the  proposed  inclusion,  the 
Commission may provide written advice to the Secretary as to whether 
the inclusion would be inconsistent with the affirmative determination of 
the Commission on which the order is based; and

(8) On a quarterly basis, the Secretary will publish in the FEDERAL 
REGISTER  a  list  of  scope  rulings  completed  within  the  last  three 
months. This list will include the case name, reference number and a 
brief description of the ruling.

(e) Products completed or assembled in the United States.

(1) In General. If -

(i) A product sold in the United States is of the same class or kind as 
merchandise that is the subject of an order, and

(ii) Such product sold in the United States is completed or assembled in 
the  United  States  from parts  or  components  produced  in  the  foreign 
country with respect to which such order applies, and



(iii) The difference between the value of such product sold in the United 
States and the value of the imported parts and components referred to in 
paragraph (e)(1)(ii) is small, the Secretary, after taking into account any 
advice  provided  by  the  Commission  under  paragraph  (d)(7)  of  this 
Section, may include within the scope of such order the imported parts 
or  components referred to in paragraph (e)(1)(ii)  that  are used in the 
completion or assembly of the merchandise in the United States at any 
time such order is in effect.

(2)  Factors  to  consider.  In  determining  whether  to  include  parts  or 
components  in  an  order  under  paragraph  (e)(1)  of  this  Section,  the 
Secretary will take into account such factors as:

(i) The pattern of trade;

(ii) Whether the manufacturer or exporter of the parts or components is 
related to the person who assembles or completes the merchandise sold 
in  the  United  States  from  the  parts  or  components  produced  in  the 
foreign country with respect to which the order described in paragraph 
(e)(1) of this Section applies; and

(iii) Whether imports into the United States of the parts or components 
produced in such foreign country have increased after the issuance of 
such order or finding.

(f) Products completed or assembled in other foreign countries. (1) In 
General. If -



(i) A product sold in the United States is of the same class or kind as the 
merchandise that is the subject of an order,

(ii) Before importation into the United States, such imported product is 
completed or assembled in another foreign country from merchandise 
which is subject to such order, or is produced in the foreign country with 
respect to which such order applies,

(iii) The difference between the value of such imported products and the 
value of the merchandise described in paragraph (f)(1)(ii) is small, and

(iv)  The  Secretary  determines  that  action  is  appropriate  under  this 
paragraph to prevent evasion of such order, the Secretary, after taking 
into account any advice provided by the Commission under paragraph 
(d)(7) of this Section. may include such imported products within the 
scope of such order at any time such order is in effect.

(2) Factors to consider. In determining whether to include a product in 
an order under paragraph (f)(1) of this Section, the Secretary will take 
into account such factors as:

(i) The pattern of trade;

(ii) Whether the manufacturer or exporter of the product described in 
paragraph (f)(1)(ii) is related to the person who uses the merchandise 
described in paragraph (f)(1)(ii) to assemble or complete in the foreign 



country the product that is subsequently imported into the United States; 
and

(iii) Whether imports into the foreign country of the product described in 
paragraph (f)(1)(ii) have increased after the issuance of such order.

(g) Minor alterations of merchandise. (1) In general. The class or kind of 
merchandise  subject  to  an  investigation or  order  will  include articles 
altered  in  form  or  appearance  in  minor  respects  (including  raw 
agricultural products that have undergone minor processing), whether or 
not included in the same tariff classification.

(2)  Exception.  Paragraph  (g)(1)  of  this  Section  will  not  apply  with 
respect to altered merchandise if the Secretary determines that it would 
be unnecessary to consider the altered merchandise within the scope of 
the investigation or order.

(h)  Later-developed  products.  (1)  In  general.  For  purposes  of 
determining whether  a  product  developed  after  a  countervailing  duty 
investigation is initiated (hereafter in this paragraph referred to as the 
"later-developed  merchandise")  is  within  the  scope  of  an  order  the 
Secretary will consider, whether:

(i)  The  later-developed  product  has  the  same  general  physical 
characteristics as the merchandise with respect to which the order was 
originally issued (hereafter in this paragraph referred to as the "earlier 
merchandise");



(ii) The expectations of the ultimate purchasers of the later-developed 
product are the same as for the earlier merchandise;

(iii) The ultimate use of the earlier merchandise and the later-developed 
product are the same;

(iv) The later-developed product is sold through the same channels of 
trade as the earlier merchandise; and

(v) The later-developed product is advertised and displayed in a manner 
similar to the earlier merchandise.

The  Secretary  will  take  into  account  any  advice  provided  by  the 
Commission  under  paragraph  (d)(7)  of  this  Section  before  making  a 
determination under this paragraph.

(2)  Exclusion  from  orders.  The  Secretary  may  not  exclude  later-
developed products from an order merely because the products:

(i) Are classified under the tariff classification other than that identified 
in the petition or the Secretary's prior notices during the proceeding; or

(ii)  Permit  the purchaser to perform additional  functions,  unless such 
additional functions constitute the primary use of the products and the 
cost  of  the  additional  functions  constitute  more  than  a  significant 
proportion of the total cost of production of the products.



(i)  Other  scope  determinations.  With  respect  to  those  scope 
determinations that are not covered under paragraphs (e) through (h) of 
this Section, in considering whether a particular product is within the 
class or kind of merchandise described in an existing order, the Secretary 
will take into account the following:

(1) The descriptions of the product contained in the petition, the initial 
investigation,  and  the  determinations  of  the  Secretary  and  the 
Commission.

(2) When the above criteria are not dispositive, the Secretary will further 
consider:

(i) The physical characteristics of the product;

(ii) The expectations of the ultimate purchasers;

(iii) The ultimate use of the product; and

(iv) The channels of trade.

(j) Suspension of liquidation.



(1) When the Secretary initiates a scope inquiry pursuant to paragraph 
(c)  of  this  Section,  and  the  subject  product  is  already  subject  to 
suspension  of  liquidation,  that  suspension  of  liquidation  will  be 
continued pending a preliminary or a final scope ruling. Any suspension 
of liquidation will be at the cash deposit of estimated duty rate that will 
apply if the subject product is ruled to be included within the scope of 
the order.

(2)  If  the  Secretary  issues  a  preliminary  scope  ruling  pursuant  to 
paragraph (d)(3) of this Section to the effect that the subject product is 
included within the scope of the order, any suspension of liquidation 
described in paragraph (j)(1) of this Section will continue. Where there 
has  been no suspension of liquidation,  the Secretary will  instruct  the 
Customs Service to suspend liquidation and require a cash deposit of 
estimated duties, at the applicable rate, for each suspended entry of the 
product entered, or withdrawn from warehouse, for consumption on or 
after the date of the preliminary scope ruling. If the Secretary issues a 
preliminary  scope ruling to  the  effect  that  the  subject  product  is  not 
included  within  the  scope  of  the  order,  the  Secretary  will  order  any 
suspension of liquidation on the subject product ended and will instruct 
the Customs Service to refund any cash deposits or release any bonds 
relating to this product.

(3)  If  the  Secretary  issues  a  final  scope  ruling,  pursuant  to  either 
paragraph (b)  or  (e)(5)  of  this  Section,  to  the  effect  that  the  subject 
product  is  included within the scope of  the order.  any suspension of 
liquidation  pursuant  to  paragraph  (j)(1)  or  (j)(2)  of  this  Section  will 
continue.  Where  there  has  been  no  suspension  of  liquidation,  the 
Secretary will instruct the Customs Service to suspend liquidation and 
require a cash deposit of estimated duties, at the applicable rate, for each 
entry  of  the  product  entered,  or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the  final  scope  ruling.  If  the 
Secretary's final scope ruling is to the effect that the subject product is 
not included within the scope of the order, the Secretary will order any 
suspension of liquidation on the subject product ended and will instruct 



the Customs Service to refund any cash deposits or release any bonds 
relating to this product.

(k)  Where  to  file;  time of  filing;  format  and  number  of  copies.  The 
requirements of §355.31 (d), (e), (f), and (g) apply to this Section.

[55 FR 9054. 9 March 1990]

Subpart C - Information and argument

§355.31 Submission of factual information.

(a) Time-limits in general. (1) Except as provided in paragraphs (a)(2) 
and  (b)  of  this  Section,  submissions  of  factual  information  for  the 
Secretary's consideration shall be submitted not later than:

(i) For the Secretary's final determination, the day before the scheduled 
date on which the verification is to commence; or

(ii)  For  the  Secretary's  final  results  of  an  administrative  review,  the 
earlier  of  the  date  of  publication  of  notice  of  preliminary  results  of 
review or 180 days after the date of publication of notice of initiation of 
the review.



(2) Any interested party, as defined in paragraphs (i)(3), (i)(4), (i)(5), and 
(i)(6)  of  §355.2,  may submit  factual  information to  rebut,  clarify,  or 
correct factual information submitted by an interested party, as defined 
in paragraph (i)(1) or (i)(2) of §355.2, at any time prior to the deadline 
provided in this Section for submission of such factual information or, if 
later, 10 days after the date such factual information is served on the 
interested party, or, if appropriate, made available under administrative 
protective order to the interested party.

(3) The Secretary will not consider in the final determination or the final 
results, or retain in the record of the proceeding, any factual information 
submitted after the applicable time-limit. The Secretary will return such 
information to the submitter with written notice stating the reasons for 
return of the information.

(b)  Questionnaire  responses  and  other  submissions  on  request.  (1) 
Notwithstanding paragraph (a) of this Section, the Secretary may request 
any  person  to  submit  factual  information  at  any  time  during  a 
proceeding.

(2) In the Secretary's written request to an interested party for a response 
to a questionnaire or  for  other factual  information,  the Secretary will 
specify  the  time  limit  for  response.  The  Secretary  normally  will  not 
consider  or  retain  in  the  record  of  the  proceeding  unsolicited 
questionnaire  responses,  and  in  no  event  will  the  Secretary  consider 
unsolicited  questionnaire  responses  submitted  after  the  date  of 
publication of the Secretary's preliminary determination. The Secretary 
will return to the submitter, with written notice stating the reasons for 
return  of  the  document,  any  untimely  or  unsolicited  questionnaire 
responses rejected by the Department.



(3) Ordinarily, the Secretary will not extend the time-limit stated in the 
questionnaire or request for other factual information. Before the time-
limit  expires,  the  recipient  of  the  Secretary's  request  may request  an 
extension. The request must be in writing and state the reasons for the 
request. Only the following employees of the Department may approve 
an  extension:  the  Assistant  Secretary  for  Import  Administration,  the 
Deputy  Assistant  Secretary  for  Import  Administration,  the  Deputy 
Assistant Secretary for Investigations, the Deputy Assistant Secretary for 
Compliance,  and  the  office  or  division  director  responsible  for  the 
proceeding. An extension must be approved in writing.

(4) Except as provided in §355.32(b) and subject to the other provisions 
of  paragraph  (b)  of  this  Section,  questionnaire  responses  in 
administrative reviews must be submitted not later than 60 days after the 
date of receipt of the questionnaire.

(c) Time-limits for certain allegations. (1) Except for an allegation of up 
stream  subsidies  submitted  in  an  investigation  (see  §§355.15(d)  and 
355.20(b)),  the  Secretary  will  not  consider  any  subsidy  allegation 
submitted  by  the  petitioner  or  other  interested  party,  as  defined  in 
paragraph (i)(3), (i)(4), (i)(5), or (i)(6) of §355.2, later than:

(i)  In  an  investigation,  40  days  prior  to  the  scheduled  date  of  the 
Secretary's preliminary determination; or

(ii) In an administrative review, 120 days after the date of publication of 
the notice of initiation of the review.

(2) The Secretary will not consider any allegation in an investigation that 
the petitioner lacks standing unless the allegation is submitted, together 



with supporting factual information, not later than 10 days before the 
scheduled date for the Secretary's preliminary determination.

(3) Any interested party may request in writing not later than the time-
limits  specified  in  paragraph  (c)(1)  or  (c)(2)  of  this  Section,  as 
applicable, an extension of those time-limits. If the Assistant Secretary 
for Import Administration concludes that an extension would facilitate 
the proper administration of the law, the Assistant Secretary may grant 
an extension of not longer than 10 days in an investigation or 30 days in 
an administrative review.

(d) Where to file; time of filing. Address and submit documents to the 
Secretary  of  Commerce,  Attention:  Import  Administration,  Central 
Records  Unit,  Room  B-099,  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  St.,  NW.,  Washington,  D.C.  20230, 
between the hours of 8:30 a.m. and 5:00 p.m. on business days. For all 
time limits in this part, the Secretary will consider documents received 
when stamped by the Central Records Unit with the date and time of 
receipt. If the time-limit expires on a non-business day, the Secretary 
will accept documents that are filed on the next following business day.

(e) Format and number of copies. (1) In general. Unless the Secretary 
alters  the  requirements  of  this  Section,  submitters  shall  make  all 
submissions in the format specified in paragraph (e) of this Section. The 
Secretary  may refuse  to  accept  for  the  record  of  the  proceeding any 
submission that does not conform to the requirements of paragraph (e) of 
this Section.

(2) Documents. In an investigation, submit 10 copies of any document, 
except  a  computer  printout,  and,  if  a  person  has  requested  that  the 
Secretary  treat  portions  of  the  document  as  proprietary  information, 
submit five copies of a public version of the document, including any 



public  summaries  required  under  §355.32(b)  as  substitutes  for  the 
portions for which the person has requested proprietary treatment; and if 
administrative  protective  order  versions  are  required  to  be  served 
pursuant to §355.31(g) (1) or (2), submit one copy of the cover page, 
marked as  described in  paragraph (e)(2)(v),  together  with  only  those 
pages  that  differ  from  the  public  or  proprietary  versions.  In  an 
administrative review, scope inquiry, or downstream product monitoring 
application, submit seven copies of any document, except a computer 
printout; and if a person has requested that the Secretary treat portions of 
the document as proprietary information, submit three copies of a public 
version of the document, as described above; and submit one copy of 
any  administrative  protective  order  versions  required  to  be  served 
pursuant  to  §355.31(g)  (1)  or  (2),  as  described  above.  In  an 
investigation,  administrative  review,  scope  inquiry,  or  downstream 
product monitoring application, submit documents, if prepared for that 
segment of the proceeding, on letter-size paper, single-sided and double-
spaced. Securely bind each copy as a single document with any letter of 
transmittal as the first page of the document. Mark the first page of each 
document in the upper right-hand corner with the following information 
in the following format:

(i) On the first line, except for a petition, the Department case number;

(ii)  On the,  second line,  the  total  number  of  pages  in  the  document 
including cover pages, appendices, and any unnumbered pages;

(iii) On the third line, state whether the document is for an investigation, 
scope  inquiry,  downstream  product  monitoring  application,  or  an 
administrative review and, if the latter, the inclusive dates of the review;

(iv) On the fourth and subsequent lines, state whether any portion of the 
document contains classified, privileged, or proprietary information and, 



if so, list the applicable page numbers and state either "Document May 
be Released Under APO" or "Document May Not be Released under 
APO" (see §§355.32(c) and 355.34);

(v) For administrative protective order versions, described in §355.31(g) 
(1) or (2), complete the marking as required in paragraphs (i)-(iv) above 
for  the  proprietary  document,  but  conspicuously  mark  the  first  page 
"APO  Version  Prepared  for  [Name  of  party  entitled  to  receive 
materials]"; and

(vi)  For  public  versions  of  proprietary  documents,  required  by 
§355.32(b),  complete the marking as required in paragraphs (e)(2) (i) 
through  (iv)  of  this  Section  for  the  proprietary  document,  but 
conspicuously mark the first page "Public Version."

(3) Computer tapes and printouts. The Secretary may require submission 
of factual information on computer tape unless the Secretary decides that 
the  submitter  does  not  maintain  records  in  computerized  form  and 
cannot  supply  the  requested  information  on  computer  tape  without 
unreasonable additional burden in time and expense. In an investigation 
or administrative review, the tape shall be accompanied by three copies 
of any computer printout and three copies of the public version of the 
printout.

(f) Translation to English. Unless the Secretary waives in writing this 
requirement for an individual document, any document submitted which 
is in a foreign language must be accompanied by an English translation.

(g) Service of copies on other parties. With the exception of petitions, 
proposed suspension agreements submitted under §355.18(g)(1)(i), and 



factual information submitted under §355.32(a) that is not required to be 
served on an interested party, the submitter of a document shall, at the 
same time, serve a copy of the document, on all interested parties on the 
Department's  service  list  by  first  class  mail  or  personal  service.  In 
addition, where proprietary information is involved, the submitter shall 
serve the following administrative protective order versions:

(1)  With  respect  to  parties  to  the  proceeding  that  are  subject  to 
administrative  protective  orders  under  §355.34,  the  submitter  of  a 
document shall include that proprietary information that the interested 
party  is  entitled  to  receive  under  the  terms  of  the  administrative 
protective order, as well as the party's own proprietary information, but 
no other proprietary information;

(2)  With  respect  to  interested  parties  that  are  not  subject  to  an 
administrative protective order, but when the submission contains that 
interested party's proprietary information, the submitter of a document 
shall  serve  the  interested  party  with  a  version  that  contains  just  the 
interested party's own proprietary information.

The Secretary will not accept any document that is not accompanied by 
a certificate of service listing the parties served, the type of document 
served, and, for each, indicating the date and method of service.

(h)  Service  list.  The  Central  Records  Unit  will  maintain  and  make 
available a service list for each proceeding. Each interested party which 
asks to be on the service list shall designate a person to receive service 
of documents filed in a proceeding.



(i) Certifications. Any interested party which submits factual information 
to  the  Secretary  must  submit  with  the  factual  information  the 
certification in paragraph (i)(1)  and,  if  the party has legal  counsel or 
another  representative,  the  certification  in  paragraph  (i)(2)  of  this 
Section:

(1) For the interested party's official responsible for presentation of the 
factual  information:  "I,  (name  and  title),  currently  employed  by 
(interested party), certify that (1) I have read the attached submission, 
and (2) the information contained in this submission is, to the best of my 
knowledge, complete and accurate."

(2)  For  interested  party's  legal  counsel  or  other  representative:  "I, 
(name), of (law or other firm), counsel or representative to (interested 
party), certify that (i) I have read the attached submission, and (ii) based 
on the information made available to me by (interested party), I have no 
reason  to  believe  that  this  submission  contains  any  material 
misrepresentation or omission of fact."

[53 FR 52344, 27 December 1988, as amended at 55 FR 9056, 9 March 
1990; 57 FR 30903, 13 July 1992]

§355.32 Request for proprietary treatment of information.

(a)  Submission  and  content  of  request.  (1)  Any person  who  submits 
factual  information  to  the  Secretary  in  connection with  a  proceeding 
may request that the Secretary treat that information, or any specified 
part, as proprietary.



(2) The submitter shall identify proprietary information on each page by 
placing brackets around the proprietary information and clearly stating at 
the top of each page containing such information "Proprietary Treatment 
Requested" and the warning "Bracketing of proprietary information not 
final for one business day after date of filing." The bracketing becomes 
final one business day after the date of filing of the document, i.e., at the 
same time as the non-business proprietary version of the document is 
due to  be filed.  Until  the bracketing becomes final,  recipients  of  the 
document may not divulge any part of the contents of the document to 
anyone not subject to the administrative protective order issued in the 
investigation. After the bracketing becomes final, recipients may divulge 
the  public  version  of  the  document  to  anyone  not  subject  to  the 
administrative protective order. If the submitter discovers it has failed to 
bracket correctly, the submitter may file a corrected version or portion of 
the business proprietary document at the same time as the non-business 
proprietary  version  is  filed.  No  changes  to  the  document  other  than 
bracketing  and  deletion  of  business  proprietary  information  are 
permitted after the deadline. Failure to comply with this paragraph may 
result in the striking from the record of all or a portion of a submitter's 
document.

(3)  The submitter  shall  provide a full  explanation why each piece of 
factual  information  subject  to  the  request  is  entitled  to  proprietary 
treatment under §355.4. The request and explanation shall be a part of or 
securely bound with the document containing the information.

(b)  Public  Summary.  Except  as  provided  in  paragraph  (b)(3)  of  this 
Section, not later than one business day after submitting information for 
which  proprietary  treatment  is  requested,  any  person  who  requests 
proprietary treatment shall provide to the Secretary:

(1)  An  adequate  public  summary  of  all  proprietary  information, 
incorporated in the public version of the document (generally, numeric 



data  are  adequately  summarized  if  grouped  or  presented  in  terms  of 
indices,  or  figures  within 10 per  cent  of  the actual  figure,  and if  an 
individual  portion  of  the  data  is  voluminous,  at  least  1  per  cent 
representative  of  that  portion  is  individually  summarized  in  this 
manner); or

(2) A statement itemizing those portions of the proprietary information 
which cannot be summarized adequately and all arguments supporting 
that conclusion for each portion.

(3) All  requests  for  proprietary treatment of  information contained in 
petitions submitted under §355.12 and proposed suspension agreements 
submitted  under  §355.18(g)(1)(i)  shall  be  accompanied  by  a  pubic 
summary and statement described in paragraphs (b)(1) and (b)(2) of this 
Section.

(c)  Agreement  to  release.  All  requests  for  proprietary  treatment  shall 
include either an agreement to permit  disclosure under administrative 
protective  order,  or  a  statement  itemizing  which  portions  of  the 
proprietary  information  should  not  be  released  under  administrative 
protective order and all arguments supporting that conclusion for each 
portion. The Secretary ordinarily will not provide the submitter further 
opportunity for argument on whether to grant a request for disclosure 
under administrative protective order.

(d)  Return  or  information as  a  result  of  nonconforming request.  The 
Secretary may return to the submitter any factual information for which 
the submitter requested proprietary treatment when the request does not 
conform to the requirements of this Section and in any event will not 
consider the information. If  the Secretary returns the information, the 
Secretary will provide a written explanation of the reasons why it does 
not conform and will not consider it unless it is resubmitted with a new 



request which complies with the requirements of this Section not later 
than two business days after receipt of the Department's explanation for 
rejection of the information.

(e) Status during consideration of request. While considering whether to 
grant a request for proprietary treatment, the Secretary will not disclose 
or make public the information. The Secretary normally will decide not 
later than 14 days after the Secretary receives the request.

(f) Treatment of proprietary information. Unless the Secretary otherwise 
provides, the person to whom the Secretary discloses information shall 
not  disclose  the information to  any other  person.  The Secretary may 
disclose factual information which the Secretary decides is proprietary 
only to:

(1) A representative of an interested party who requests and is granted an 
administrative protective order under §355.34;

(2) An employee of the Department directly involved in the proceeding 
for which the information is submitted;

(3) An employee of the Commission directly involved in the proceeding 
for which the information is submitted;

(4) An employee of the Customs Service directly involved in conducting 
a fraud investigation relating to a countervailing duty proceeding on the 
merchandise;



(5)  Any  person  to  whom  the  submitter  specifically  authorizes  (in 
writing) disclosure; and

(6) A charged party or counsel for the charged party under Part 354 of 
this title (19 CFR part 354).

(g) Denial of request for proprietary treatment. If the Secretary decides 
that  the factual  information does not  warrant  proprietary treatment in 
whole  or  in  part,  the  Secretary  will  notify  the  submitter.  Unless  the 
submitter agrees that the information be considered public, the Secretary 
will return the information to the submitter with written notice stating 
the reasons for return of the information and will not consider it in the 
proceeding.

[53 FR 52344, 27 December 1988, as amended at 57 FR 30903, July 
13,1992]

§355.33 Information exempt from disclosure.

Privileged or  classified  information is  exempt  from disclosure  to  the 
public or to representatives of interested parties.

§355.34  Disclosure  of  proprietary  information  under  administrative 
protective order.

(a) In general. Upon receipt of an application (before or after receipt of 
the  information  requested)  which  describes  in  general  terms  the 



information  requested  and  sets  forth  the  reasons  for  the  request,  the 
Secretary  shall  require  all  proprietary  information  presented  to,  or 
obtained  by  it,  during  a  segment  of  a  proceeding  (except  privileged 
information, classified information, and specific information of a type 
for  which  there  is  a  clear  and  compelling  need  to  withhold  from 
disclosure) to be disclosed to interested parties who are parties to the 
proceeding under a protective order described in this Section, regardless 
of  when  the  information  is  submitted  during  the  segment  of  the 
proceeding.

(b) Request for disclosure. (1) A representative must file a request for 
disclosure under administrative protective order not later than the later 
of:

(i) 30 days after the date of publication in the FEDERAL REGISTER of 
the  notice  of  initiation  under  §355.11  or  §355.13,  or  the  notice  of 
initiation of administrative review under §355.22; or

(ii) 30 days after the initiation of a scope inquiry pursuant to §355.29 (a) 
or (b); or

(iii)  10  days  after  the  date  the  representative's  client  or  employer 
becomes a party to the proceeding, but in no event later than the date the 
case briefs, under §355.38 are due.

(2)  The  representative  must  file  the  request  for  disclosure  on  the 
standard form provided by the Secretary (Form ITA-367). The standard 
form  will  require  only  such  particularity  in  the  description  of  the 
requested information as is consistent with both the criteria the Secretary 



uses to decide whether to disclose, and with the fact that a request may 
be made for factual information not yet submitted.

(3) The request shall obligate the representative:

(i) Not to disclose the proprietary information to anyone other than the 
submitter and other persons authorized by an administrative protective 
order to have access to the information;

(ii) To use the information solely for the segment of the proceeding in 
which it was submitted;

(iii) To ensure the security of the proprietary information at all times; 
and

(iv) To report promptly to the Secretary any apparent violation of the 
terms of the protective order.

(4) The request shall contain an acknowledgement by the representative 
that:

(i) A representative determined to have violated a protective order may 
be subject to any or all of the sanctions listed in Part 354 of this title; and

(ii) The firm of which a person determined to have violated a protective 
order is  a partner, associate,  or employee, and any partner, associate, 



employer, or employee of such person, may be subject to any or all of 
the sanctions listed in Part 354 of this title.

(5)  The  Secretary  will  decide  whether  to  disclose  information  under 
administrative protective order:

(i)  Not later  than 14 days after  the date on which the information is 
submitted; or

(ii) if -

(A) The person who submitted the information raises objection to its 
release, or

(B) The information is unusually voluminous or complex,

not  later  than  30  days  after  the  date  on  which  the  information  is 
submitted.

(6)  If  the  Secretary  decides  that  disclosure  of  information  under 
administrative protective order is proper under paragraph (b)(5) of this 
Section:

(i) With respect to proprietary information submitted to the Secretary on 
or before the date of the decision to disclose, the submitting party shall, 



within two business days of the date of decision, serve the party which 
requested such disclosure, in accordance with §355.31(g); and

(ii) The submitting party shall serve all future submissions of proprietary 
information directly on the requesting party as required by §355.31(g).

(c)  Opportunity to  withdraw proprietary  information.  If  the Secretary 
decides  to  require  disclosure  of  proprietary  information  under 
administrative protective order without the consent of the submitter, the 
Secretary will provide to the submitter written notice of the decision and 
the  reasons  therefor  and  will  permit  the  submitter  to  withdraw  the 
information  from  the  official  record  within  two  business  days.  The 
Secretary will not consider withdrawn information. Furthermore, if the 
submitter does not withdraw the information but fails to serve the party 
requesting  such  information,  in  accordance  with  §355.34(b)(6),  the 
Secretary will not consider such information.

(d) Disposition of proprietary information disclosed under administrative 
protective order. (1) At the expiration of the time for filing for judicial 
review of a decision by the Secretary, if there is no filing by any party to 
the proceeding, or at an earlier date the Secretary decides appropriate, 
the  representative  must  return  or  destroy  all  proprietary  information 
released  under  this  Section  and  all  other  materials  containing  the 
proprietary information (such as notes or memoranda. The representative 
at that time must certify to the Secretary full compliance with the terms 
of the protective order and the return or destruction of all proprietary 
information.

(2) The representative of a party to the proceeding that files for judicial 
review or intervenes in the judicial review may retain the proprietary 
information, provided that the party applies for a court protective order 
for the information not later than 15 days after the Secretary files the 



administrative  record  with  the  court.  If  the  court  denies  the  party's 
application for a court protective order, the representative must return or 
destroy the proprietary information and all other materials containing the 
proprietary information not later than 48 hours after the court's decision 
and certify to the Secretary as provided under paragraph (d)(1) of this 
Section.

(e)  Violation  of  administrative  protective  order.  The  procedures  for 
investigating any alleged violation of an administrative protective order 
issued under this Section and for imposing sanctions for a violation of 
such order are set forth in part 354 of this title (19 CFR part 354).

[53 FR 52344, 27 December 1988, as amended at 55 FR 9056, 9 March 
1990]

§ 355.35 Ex parte meeting.

The Secretary will prepare for the official record a written memorandum 
of  any  ex  parte  meeting  between  any  person  providing  factual 
information in connection with a proceeding and the person to whom the 
Secretary has delegated the authority to make the decision in question or 
the  person  making  a  final  recommendation  to  that  person.  The 
memorandum will include the date, time, and place of the meeting, the 
identity and affiliation of all persons present, and a public summary of 
the factual information submitted.

§355.36 Verification of information.



(a) In general. (1) The Secretary will verify all factual information the 
Secretary relies on in:

(i) A final determination under §355.18(i) or § 355.20;

(ii) A revocation under §355.25;

(iii) The final results of an administrative review under §355.22(c), (h), 
or (i) if the Secretary decides that good cause for verification exists; and

(iv) The final results of an administrative review under §355.22(c) if:

(A) An interested party, as defined in paragraph (i)(3), (i)(4), (i)(5), or (i)
(6) of §355.2, not later than 120 days after the date of publication of the 
notice of initiation of review, submits a written request for verification; 
and

(B) The Secretary conducted no verification under this paragraph during 
either of the two immediately preceding administrative reviews.

(2)  If  the  Secretary  decides  that,  because  of  the  large  number  of 
producers and exporters included in an investigation or administrative 
review, it is impractical to verify relevant factual information for each 
person, the Secretary may select and verify a sample. The Secretary will 
apply the results of the verification of the sample to all producers and 
exporters included in the investigation or review.



(b) Notice of verification. In publishing a notice of final determination, 
revocation, or final results of administrative review, the Secretary will 
report the methods and procedures used to verify under this Section.

(c)  Procedures  for  verification.  In  verifying  under  this  Section,  the 
Secretary will notify the government of the affected country in which 
verification takes place that employees of the Department will visit with 
producers,  exporters,  or  government  agencies  in  order  to  verify  the 
accuracy and completeness of submitted factual information. As part of 
the verification, employees of the Department will request access to all 
files,  records,  and  personnel  of  the  producers,  exporters,  or  the 
government agencies which the Secretary considers relevant to factual 
information submitted by those persons.

§355.37 Best information available.

(a) Use of best information available. The Secretary may use the best 
information available whenever the Secretary:

(1) Does not receive a complete, accurate, and timely response to the 
Secretary's request for factual information; or

(2)  Is  unable  to  verify,  within  the  time  specified,  the  accuracy  and 
completeness of the factual information submitted.

(b) What is best information available. The best information available 
may include the factual information submitted in support of the petition 



or subsequently submitted by interested parties, as defined in paragraph 
(i)(3), (i)(4), (i)(5), or (i)(6) of §355.2. If an interested party refuses to 
provide  factual  information  requested  by  the  Secretary  or  otherwise 
impedes  the  proceeding,  the  Secretary  may take  that  into  account  in 
determining what is the best information available.

§355.38 Written argument and hearings.

(a) Written argument. The Secretary will consider in making the final 
determination  under  §355.18(i)  or  §355.20  or  the  final  results  under 
§355.22 only written arguments in case or rebuttal briefs filed within the 
time-limits in this Section. The Secretary will not consider or retain in 
the record of the proceeding any written argument, unless requested by 
the  Secretary  (and  received  within  the  time-limit  specified  by  the 
Secretary),  that  is  submitted  after  the  time  limits  specified  in  this 
Section. At any time during the proceeding, the Secretary may request 
written argument on any issue from any interested party or United States 
Government  agency.  The Secretary  will  return  to  the  submitter,  with 
written notice stating the reasons for return of the document, any written 
argument submitted after the time-limits specified in this Section or by 
the Secretary.

(b)  Request  for  hearing.  Not  later  than  10  days  after  the  date  of 
publication of the Secretary's preliminary determination or preliminary 
results  of  administrative  review,  unless  the  Secretary  alters  this  time 
limit, any interested party may request that the Secretary hold a public 
hearing on arguments to be raised in case or rebuttal briefs. To the extent 
practicable, a party requesting a hearing shall identify arguments to be 
raised at the hearing. At the hearing, an interested party may make an 
affirmative presentation only on arguments included in that party's case 
brief and may make a rebuttal presentation only on arguments included 
in that party's rebuttal brief.



(c) Case brief. (1) Any interested party or U.S. Government agency may 
submit a "case brief":

(i) Not later than 50 days after the date of publication of the Secretary's 
preliminary determination in an investigation, unless the Secretary alters 
this time-limit; or

(ii) Not later than 30 days after the date of publication of the preliminary 
results of administrative review.

(2)  The  case  brief  shall  separately  present  in  full  all  arguments  that 
continue in the submitter's view to be relevant to the Secretary's final 
determination or final results, including any arguments presented before 
the date of publication of the preliminary determination or preliminary 
results.

(d) Rebuttal brief. Not later than the time limit stated in the notice of the 
Secretary's preliminary determination or preliminary results, ordinarily 
five days in an investigation and seven days in an administrative review 
after the time-limit for filing the case brief, any interested party or U.S. 
Government agency may submit  a  "rebuttal  brief".  The rebuttal  brief 
shall separately present in full all rebuttal arguments, responding only to 
arguments raised in case briefs.

(e) Service of briefs. The submitter of either a case or rebuttal brief shall 
serve a copy of that brief on the government of the affected country, on 
any interested party on the Department's service list, and on any U.S. 
Government agency that has submitted in the segment of the proceeding 



a case or rebuttal brief. If the party has designated under §355.31(h) an 
agent in the United States, service shall be either by personal service on 
the same day the brief is filed with the Secretary or by overnight mail or 
courier on the next day and, if the party has designated an agent outside 
the United States, service shall be by first class airmail. The submitter 
shall  attach  to  each  brief  a  certificate  of  service  listing  the  parties 
(including agents) served and, for each, the date and method of service.

(f) Hearings. If an interested party submits a request under paragraph (b) 
of  this  Section,  the  Secretary  will  hold  a  public  hearing on the  date 
stated  in  the  notice  of  the  Secretary's  preliminary  determination  or 
preliminary results of administrative review, unless the Secretary alters 
the date. Ordinarily, the hearing will be held, in an investigation, two 
days after the scheduled date for submission of rebuttal briefs and, in an 
administrative  review,  seven  days  after  the  scheduled  date  for 
submission of rebuttal briefs.

(1) The Secretary will place a verbatim transcript of the hearing in the 
public and official records of the proceeding and will announce at the 
hearing how interested parties may obtain copies of the transcript.

(2) One of the following employees of the Department will chair the 
hearing: the Assistant Secretary for Import Administration, the Deputy 
Assistant  Secretary  for  Import  Administration,  the  Deputy  Assistant 
Secretary  for  Investigations,  the  Deputy  Assistant  Secretary  for 
Compliance,  or  the  office  or  division  director  responsible  for  the 
proceeding.

(3)  The  hearing  is  not  subject  to  the  Administrative  Procedure  Act. 
Witness testimony, if any, shall not be under oath or subject to cross-
examination by another interested party or witness. During the hearing, 



the chair may question any interested party or witness and may request 
interested parties to present additional written argument.

(g) Where to file; time of filing. The requirements in §355.31(d) apply to 
this Section.

(h) Format and number of copies. The requirements in §355.31(e) apply 
to this Section, except that in an administrative review submit 10 copies 
of each brief and five copies of the public version, including the public 
summary required under §355.32(b).

§355.39 Subsidy practice discovered during investigation or review.

(a)  Inclusion  in  proceeding.  If  during  an  investigation  or  an 
administrative review the Secretary discovers a practice which appears 
to provide a subsidy with respect to the merchandise and the practice 
was  not  alleged  or  examined  in  the  proceeding,  the  Secretary  will 
examine  the  practice  if  the  Secretary  concludes  that  sufficient  time 
remains before the scheduled date for the Secretary's final determination 
or final results of review.

(b) Deferral of examination. If the Secretary concludes that insufficient 
time  remains,  before  the  scheduled  date  for  the  Secretary's  final 
determination  or  final  results  of  review,  to  examine  the  practice 
described in paragraph (a) of this Section, the Secretary will:



(1) During an investigation, allow the petitioner to withdraw the petition 
without prejudice and resubmit it with an allegation with regard to the 
newly discovered practice; or

(2) During an investigation or review, defer consideration of the newly 
discovered practice until the next review under §355.22(c).

(c) Notice. The Secretary will notify the parties to the proceeding of any 
practice the Secretary discovered and whether or not it will be included 
in the then ongoing proceeding.

Subpart D - Quota Cheese Subsidy Determinations

§ 355.41 Definition of subsidy.

For  purposes  of  this  subpart,  subsidy  means  both  subsidy  and  net 
subsidy as defined in Sections 771(5) and 771(6) of the Act.

§355.42 Annual list and quarterly update.

(a) Annual list. Not later than 1 January of each year, the Secretary, in 
consultation with the Secretary of Agriculture will determine based on 
the available information whether any foreign government is providing a 
subsidy,  as  defined  in  §355.41,  with  respect  to  any  article  of  quota 
cheese, as defined in Section 701(c)(1) of the Trade Agreements Act, and 
will publish in the FEDERAL REGISTER a list of the type and amount 
of each subsidy. The Secretary will incorporate in each annual list any 



changes  and  additional  subsidies  for  the  preceding  calendar  year 
determined under paragraph (b) of this Section or under §355.43(b).

(b) Quarterly update. Not later than 1 April, 1 July and 1 October of each 
year, the Secretary, in consultation with the Secretary of Agriculture, will 
determine based on the available information whether there have been 
any changes in or additions to the latest annual list, and will publish in 
the  FEDERAL REGISTER  a  quarterly  update  of  those  changes  and 
additions.

§355.43 Determination upon request.

(a) Request for determination. Any person, including the Secretary of 
Agriculture, who has reason to believe there have been changes in or 
additions  to  the  latest  annual  list  may  request  in  writing  that  the 
Secretary determine whether  there are  any changes or  additions.  The 
person  shall  file  the  request  at  the  time  and  place  specified  in 
§355.31(d).  The  request  shall  allege  either  a  change  in  the  type  or 
amount  of  any subsidy included in the  latest  annual  list  or  quarterly 
update  or  an  additional  subsidy  not  included  in  that  list  or  update 
provided by a foreign government, and shall contain the following, to 
the extent reasonably available to the requesting person:

(1) The name and address of the person;

(2) The article of quota cheese allegedly benefitting from the changed or 
additional subsidy;



(3) The country of origin of the article of quota cheese; and

(4)  The  alleged  subsidy  or  changed  subsidy  and  relevant  factual 
information (particularly documentary evidence) regarding the alleged 
changed or additional subsidy including the authority under which it is 
provided, the manner in which it is paid, and the value of the subsidy to 
producers or exporters of the article.

The requirements of §355.31(d) and (f) apply to this Section.

(b) Determination. Not later than 30 days after receiving an acceptable 
request, the Secretary will:

(1) In consultation with the Secretary of Agriculture, determine based on 
the available information whether there has been any change in the type 
or amount of any subsidy included in the latest annual list or quarterly 
update or  an additional  subsidy not included in that  list  or  update is 
being provided by a foreign government;

(2)  Notify  the  Secretary  of  Agriculture  and  the  person  making  the 
request of the determination; and

(3)  Promptly  publish  in  the  FEDERAL  REGISTER  notice  of  any 
changes or additions.

§355.44 Complaint of price-undercutting by subsidized imports.



Upon receipt of a complaint filed with the Secretary of Agriculture under 
Section  702(b)  of  the  Trade  Agreements  Act  concerning  price-
undercutting  by  subsidized  imports,  the  Secretary  will  promptly 
determine, under §355.43(b), whether or not the alleged subsidies are 
included  in  or  should  be  added  to  the  latest  annual  list  or  quarterly 
update.  The  Department  of  Agriculture  regulations  concerning 
complaints of price-cutting by subsidized imports of quota cheese are 
published in 7 CFR part 6.

§ 355.45 Access to information.

Subpart  C  of  this  part  applies  to  factual  information  submitted  in 
connection with this subpart.

Subpart E - Effective Dates

§355.51 Effective dates of amendments to the Tariff Act of 1930 made 
by the Omnibus Trade and Competitiveness Act of 1988.

In  accordance  with  Section  1337  of  the  Omnibus  Trade  and 
Competitiveness Act of 1988 (Pub. L. No. 100-418) ("the 1988 Act"), 
the amendments to the Tariff Act of 1930 made by the 1988 Act are 
deemed effective as follows:

(a) Except as provided in paragraphs (b),  (c),  (d), (e), and (f) of this 
Section, all amendments made by Title I, Subtitle C, Part II of the 1988 



Act which affect authorities administered by the Secretary are deemed 
effective as of 23 August 1988.

(b) Amendments made by Sections 1312, 1315, 1316, 1318, 1325, 1327, 
1331, and 1332 of the 1988 Act which affect authorities administered by 
the Secretary are deemed to take effect immediately with respect to all 
investigations, Section 736(c) reviews, or Section 751 reviews initiated 
after 23 August 1988.

(c) The amendment made by Section 1324 of the 1988 Act which affects 
authorities  administered by the Secretary is  deemed to apply only to 
investigations initiated after 23 August 1988.

(d) The amendments made by Sections 1321(a) and 1334 of the 1988 
Act which affect authorities administered by the Secretary are deemed to 
be  effective  with  respect  to  articles  entered,  or  withdrawn,  from 
warehouse for consumption, on or after 23 August 1988.

(e) The amendments made by Section 1321(b) and 1335 of the 1988 Act 
which affect authorities administered by the Secretary are deemed to be 
effective with respect to entries, and withdrawals from warehouse for 
consumption that are liquidated on or after 23 August 1988.

(f)  The  amendment  made  by  Section  1319  is  deemed  effective  with 
respect to all Section 736(c) and Section 751 reviews initiated on or after 
23 August 1988, as well is to all Section 736(c) and Section 751 reviews 
for which there is a request for revocation pending on 23 August 1988.



(g) Notwithstanding the provisions of paragraphs (a) through (f) of this 
Section, the Secretary may implement the amendments of the 1988 Act 
at  a  date later  than 23 August  1988,  if  the Secretary determines that 
implementation in  accordance with paragraphs (a)  through (f)  of  this 
Section  would  prevent  the  Department  from  complying  with  other 
requirements of law.

[55 FR 9057, 9 March 1990]

ANNEX I-LIST OF COUNTRIES UNDER THE AGREEMENT

1.  As  of  the  date  of  publication  of  this  part,  the  Agreement  applies 
between the United States and the following countries,  as determined 
under  Section  2(b)  of  the  Trade  Agreements  Act  of  1979:  Australia, 
Austria, Brazil, Canada, Chile, Egypt, European Economic Community 
(accepted for member states), Finland, United Kingdom for Hong Kong, 
India,  Indonesia,  Israel,  Japan,  Korea,  Norway,  Pakistan,  Philippines, 
Sweden, Switzerland, Turkey, and Uruguay. See Section 701(b)(1) of the 
Act.

2.  Taiwan and Mexico have  assumed obligations  with  respect  to  the 
United  States  which  the  President  has  determined  are  substantially 
equivalent to obligations under the Agreement. See Section 701(b)(2) of 
the Act.

3. The following countries are entitled to an injury test under Section 
701(b)(3)  of  the  Act:  Venezuela,  Honduras,  Nepal,  North  Yemen,  El 
Salvador, Paraguay, and Liberia.



For  further  information,  contact  the  Office  of  Policy,  Import 
Administration, at the address stated in §355.31(d).

ANNEX  II  -  TIME-LIMITS  FOR  SUBMISSIONS  SPECIFIED  IN 
THIS PART

Description of time-limit1

Section

Administrative protective order:

Request for disclosure under

Return of information released under

Withdrawal of information subject to

355.34(b)

355.34(d)

355.34(c)

Administrative review:

Request for review of all producers or exporters

Request for changed circumstances review

Request for review of individual producers or exporters

Withdrawal of request for review



355.22(a)

355.22(h)

355.22(a)

355.22(a)

Commission:

Filing of petition with

Request for review of revised suspension agreement

Request for review of suspension agreement

355.12(c)

355.19(b)

355.18(i)

Critical circumstances findings:

Request for

Request for final finding only

Request for preliminary and final finding

355.16(a)

355.16(d)

355.16(b)

Exclusion from order:



Request for

355.14(a)

Factual information:

Questionnaire responses in administrative reviews

355.31(b)

Request for disclosure of, under protective order

355.34(b)

Request for extension of time-limits to submit

355.31(b)

Request for extension of time-limits to submit allegations

355.31(c)

Submission of, regarding preliminarily accepted suspension agreements

355.18(g)

Submission of subsidy allegations

355.31(c)

Submission of standing allegations

355.31(c)

Submissions of, in general

355.31(a)



Withdrawal of, subject to disclosure under protective order

355.34(c)

Final determination:

Petitioner's request to postpone in simultaneous investigations

Request to investigate upstream subsidy

355.20(c)

355.20(b)

Hearings:

Requests for

355.38(b)

Petition:

Amendment to

Filing with the Commission

Filing with Secretary of the Treasury

355.12(e)

355.12(c)

355.12(h)

Postponement of determinations:



Petitioner's request to postpone final-simultaneous investigations

Petitioner's request to postpone preliminary

355.20(c)

355.15(c)

Preliminary determination:

Petitioner's request to postpone

Request to investigate upstream subsidy

Waiver of verification

355.15(c)

355.15(d)

355.15(f)

Proprietary information:

Request for treatment as

Resubmission of, in proper form

Submission of agreement to release under protective order

Submission of public summary

355.32(a)

355.32(d)



355.32(c)

355.32(b)

Revocation of order:

Request for

Objections to, in the absence of requests for review

355.25(b)

355.25(d)

Services:

Preliminarily accepted suspension agreements

Case and rebuttal briefs

355.18(g)

355.38(e)

Standing:

Allegation of lack of

355.31(c)

Suspension of investigation:

Request for Commission review of agreement

Request for Commission review of revised agreement



Request for termination of

Request to continue investigation

Service of preliminarily accepted agreement

Submission of factual information

Submission of proposed agreement

Submission of written argument

Subsidy allegations:

Request to investigate additional subsidy

Request to investigate upstream subsidy

................................................................

355.18(i)

355.19(b)

355.25(b)

355.18(i)

355.18(g)

355.18(g)

355.18(g)

355.18(g)



355.31(c)

355.15(d)

355.20(b)

Termination of suspended investigation:

Request for

Objections to, in the absence of requests for review

355.25(b)

355.25(d)

Verification:

Request for in administrative reviews

Waiver of

355.36(a)

355.15(f)

Written argument:

Submission of case brief

Submission of rebuttal brief

Service of case and rebuttal briefs

Submission of, regarding preliminarily accepted suspension agreements



355.38(c)

355.38(d)

355.38(e)

355.18(g)

1Documents are filed when stamped by the Central Records Unit of the 
Department of Commerce. See §355.31(d) for hours of operation.

PART 356  -  PROCEDURES  AND  RULES  FOR  IMPLEMENTING 
ARTICLE  1904  OF  THE  NORTH  AMERICAN  FREE  TRADE 
AGREEMENT

Subpart A - Scope and Definitions

Sec.

356.1 Scope.

356.2 Definitions.

Subpart  B  -  Procedures  for  Commencing  Review  of  Final 
Determinations



356.3 Notice of intent to commence judicial review.

356.4 Request for panel review.

356.5 [Reserved]

356.6 Receipt of notice of a scope determination by the Government of a 
FTA country.

356.7 Request  to  determine when the Government  of  a  FTA country 
received notice of a scope determination.

356.8 Continued suspension of liquidation.

Subpart C - Proprietary and Privileged information

356.9 Persons authorized to receive proprietary information.

356.10 Procedures for obtaining access to proprietary information.

356.11 Procedures for obtaining access to privileged information.

Subpart D - Violation of a Protective Order or a Disclosure Undertaking

356.12  Sanctions  for  violation  of  a  protective  order  or  disclosure 
undertaking.

356.13 Suspension of rules.

356.14 Report of violation and investigation.

356.15 Initiation of proceedings.



356.16 Charging letter.

356.17 Request to charge.

356.18 Interim sanctions.

356.19 Request for a hearing.

356.20 Discovery.

356.21 Subpoenas.

356.22 Prehearing conference.

356.23 Hearing.

356.24 Proceeding without a hearing.

356.25 Witnesses.

356.26 Initial decision.

356.27 Final decision.

356.28 Reconsideration.

356.29 Confidentiality.

356.30  Sanctions  for  violations  of  a  protective  order  for  privileged 
information.

AUTHORITY: 19 U.S.C. 1516a and 1677f(f), unless otherwise noted.

SOURCE: 59 FR 229, 3 January 1994, unless otherwise noted.

Subpart A - Scope and Definitions



§356.1 Scope.

This  part  sets  forth  procedures  and  rules  for  the  implementation  of 
Article 1904 of the North American Free Trade Agreement under the 
Tariff Act of 1930, as amended by title IV of the North American Free 
Trade Agreement  Implementation Act  of  1993 (19 U.S.C.  1516a and 
1677f(f)).  This  part  is  authorized  by  Section  402(g)  of  the  North 
American Free Trade Agreement Implementation Act of 1993.

§356.2 Definitions.

For purposes of this part:

(a) Act means the Tariff Act of 1930, as amended;

(b) Administrative law judge means the person appointed under 5 U.S.C. 
3105 who presides over the taking of evidence as provided by subpart D 
of this part;

(c) Affected party means a person against whom sanctions have been 
proposed  for  alleged  violation  of  a  protective  order  or  disclosure 
undertaking but who is not a charged party;

(d)  Agreement  means  the  North  American  Free  Trade  Agreement 
between  Canada,  the  United  Mexican  States  and  the  United  States, 



signed on 17 December 1992; or,  with respect  to binational  panel  or 
extraordinary challenge proceedings underway as of such date, or any 
binational  panel  or  extraordinary  challenge  proceedings  that  may 
proceed  between  Canada  and  the  United  States  following  any 
withdrawal  from the  Agreement  by Canada or  the United States,  the 
United States-Canada Free Trade Agreement between Canada and the 
United States, which came into force on 1 January 1989;

(e)  APO Sanctions  Board means  the  Administrative  Protective  Order 
Sanctions Board;

(f)  Article  1904  Panel  Rules  means  the  NAFTA Article  1904  Panel 
Rules, negotiated pursuant to Article 1904 of the North American Free 
Trade Agreement between Canada, the United Mexican States and the 
United  States,  and  any  subsequent  amendments;  or,  with  respect  to 
binational panel proceedings underway as of such date, or any binational 
panel proceedings that may proceed between the Canada and the United 
States following any withdrawal from the Agreement by Canada or the 
United States, the Article 1904 Panel Rules, as amended, which came 
into force on 1 January 1989;

(g) Authorized agency of a free-trade area country means:

(1)  In  the  case  of  Canada,  any  Canadian  government  agency  that  is 
authorized  by  Canadian  law  to  request  the  Department  to  initiate 
proceedings to impose sanctions for an alleged violation of a disclosure 
undertaking; and

(2)  In  the  case  of  Mexico,  any  Mexican  government  agency  that  is 
authorized  by  Mexican  law  to  request  the  Department  to  initiate 



proceedings to impose sanctions for an alleged violation of a disclosure 
undertaking;

(h) Binational  panel  means a binational  panel  established pursuant to 
Annex  1901.2  to  Chapter  19  of  the  Agreement  for  the  purpose  of 
reviewing a final determination;

(i) Charged party means a person who is charged by the Deputy Under 
Secretary with violating a protective order or a disclosure undertaking;

(j) Chief Counsel means the Chief Counsel for Import Administration, 
U.S. Department of Commerce, or designee;

(k) Days means calendar days, except that a deadline which falls on a 
weekend or holiday shall be extended to the next working day;

(l) Department means the U.S. Department of Commerce;

(m)  Deputy  Under  Secretary  means  the  Deputy  Under  Secretary  for 
International Trade, U.S. Department of Commerce;

(n)  Director  means  an  Office  Director  under  the  Deputy  Assistant 
Secretary  for  Investigations,  U.S.  Department  of  Commerce,  or 
designee,  if  the  panel  review  is  of  a  final  determination  by  the 
Department under Section 751 of the Act, or an Office Director under 
the Deputy Assistant Secretary for Compliance, or designee, if the panel 



review is  of  a  final  determination  by  the  Department  under  Section 
705(a) or 735(a) of the Act;

(o) Disclosure undertaking means:

(1)  In  the  case  of  Canada,  the  Canadian  mechanism  for  protecting 
proprietary  or  privileged  information  during  proceedings  pursuant  to 
Article 1904 of the Agreement, as prescribed by subSection 77.21(2) of 
the Special Import Measures Act, as amended; and

(2)  In  the  case  of  Mexico,  the  Mexican  mechanism  for  protecting 
proprietary  or  privileged  information  during  proceedings  pursuant  to 
Article 1904 of the Agreement, as prescribed by the Ley de Comercio 
Exterior and its regulations;

(p) Extraordinary challenge

committee means the committee established pursuant to Annex 1904.13 
to  Chapter  19  of  the  Agreement  to  review  decisions  of  a  panel  or 
conduct of a panelist;

(q)  Final  determination  means  "final  determination"  as  defined  by 
Article 1911 of the Agreement;

(r)  Free  trade-area  country  or  FTA country  means  "free  trade-area 
country"  as  defined  by  Section  516A(f)(10)  of  the  Act  (19  U.S.C. 
1516a(f)(10));

(s) Investigating authority means the competent investigating authority 
that  issued the final  determination subject  to  review and includes,  in 
respect  of  the  issuance,  amendment,  modification  or  revocation  of  a 



protective order or disclosure undertaking, any person authorized by the 
investigating authority;

(t) Lesser-included sanction means a sanction of the same type but of 
more  limited  scope  than  the  proposed  sanction  for  violation  of  a 
protective  order  or  disclosure  undertaking;  thus,  a  one-year  bar  on 
representation before the Department is a lesser-included sanction of a 
proposed seven-year bar;

(u)  Letter  of  transmittal  means  a  document  marked  according  to  the 
requirements of 19 CFR 353.31(e)(2)(i)-(v) or 355.31(e)(2)(i)-(v);

(v) Official publication means:

(1) In the case of Canada, the Canada Gazette;

(2) In the case of Mexico, the Diario Oficial de la Federacion; and

(3) In the case of the United States, the FEDERAL REGISTER;

(w)  Panel  review means  review of  a  final  determination  pursuant  to 
Chapter 19 of the Agreement;

(x) Party to the proceeding means a person that would be entitled, under 
Section 516A of the Act (19 U.S.C. 1516a), to commence proceedings 
for judicial review of a final determination;

(y) Participant means a party to the proceeding that files a Complaint or 
a Notice of Appearance in a panel review, and the Department;

(z)  Parties  means,  in  an  action  under  subpart  D  of  this  part,  the 
Department and the charged party or affected party;

(aa) Person means, an individual, partnership, corporation, association, 
organization, or other entity;

(bb) Privileged information means:



(1)  With  respect  to  a  panel  review of  a  final  determination made  in 
Canada, information of the investigating authority that is subject to the 
solicitor-client privilege under the laws of Canada, or that constitutes 
part of the deliberative process with respect to the final determination, 
and with respect to which the privilege has not been waived;

(2)  With  respect  to  a  panel  review of  a  final  determination made  in 
Mexico:

(i) Information of the investigating authority that is subject to attorney-
client privilege under the laws of Mexico; or

(ii)  Internal  communications  between  officials  of  the  Secretaria  de 
Comercio  y  Fomento  Industrial  in  charge  of  anti-dumping  and 
countervailing  duty  investigations  or  communications  between  those 
officials and other government officials,  where those communications 
constitute  part  of  the  deliberative  process  with  respect  to  the  final 
determination; and

(3) With respect to a panel review of a final determination made in the 
United States, information of the investigating authority that is subject to 
the  attorney-client,  attorney work  product  or  government  deliberative 
process privilege under the laws of the United States and with respect to 
which the privilege has not been waived;

(cc) Proprietary information means:

(1)  With  respect  to  a  panel  review of  a  final  determination made  in 
Canada,  information  referred  to  in  subsection  84(3)  of  the  Special 
Import Measures Act, as amended, or subSection 45(3) of the Canadian 
International Trade Tribunal Act, as amended, with respect to which the 
person who designated or submitted the information has not withdrawn 
the person's claim as to the confidentiality of the information;

(2)  With  respect  to  a  panel  review of  a  final  determination made  in 
Mexico,  informacion confidencial,  as defined under Article 80 of the 
Ley de Comercio Exterior and its regulations; and



(3) With respect to a panel review of a final determination made in the 
United States, business proprietary information under Section 777(f) of 
the Act (19 U.S.C. 1677f(f)) and information the disclosure of which the 
Department  has  decided  is  limited  under  the  procedures  adopted 
pursuant  to  Article  1904.14  of  the  Agreement,  including  business  or 
trade secrets; production costs; terms of sale; prices of individual sales, 
likely  sales,  or  offers;  names of  customers,  distributors,  or  suppliers; 
exact amounts of the subsidies received and used by a person; names of 
particular persons from whom proprietary information was obtained; and 
any other business information the release of which to the public would 
cause substantial harm to the competitive position of the submitter;

(dd) Protective order means a protective order issued by the Department 
under 19 CFR 356.10(c) or 356.11(c);

(ee)  Scope  determination  means  a  determination  by  the  Department, 
reviewable  under  Section  516A(a)(2)(B)(vi)  of  the  Act  (19  U.S.C. 
1516a(a)(2)(B)(vi),  as  to  whether  a  particular  type of  merchandise is 
within the class or kind of merchandise described in an existing finding 
of dumping or an anti-dumping or countervailing duty order, covering 
free-trade area country merchandise;

(ff)  Secretariat  means  the  Secretariat  established  pursuant  to  Article 
2002 of the Agreement and includes the Secretariat Sections located in 
Canada, Mexico and the United States;

(gg)  Secretary  means  the  Secretary  of  the  Canadian  Section  of  the 
Secretariat, the Secretary of the Mexican Section of the Secretariat, or 
the Secretary of the United States Section of the Secretariat and includes 
any person authorized to act on behalf of the Secretary;

(hh) Service address means the address of the counsel of record for a 
person, including any facsimile number submitted with that address, or, 
where a person is not represented by counsel, the address set out by the 
person  in  a  Request  for  panel  Review,  Complaint  or  Notice  of 
Appearance as the address at which the person may be served, including 
any facsimile number submitted with that address, or where a Change of 
Service Address has been filed by a person, the new service address set 



out as the service address in that form, including any facsimile number 
submitted with that address;

(ii)  Service  list  means,  with  respect  to  a  panel  review  of  a  final 
determination  made  in  the  United  States,  the  list  maintained  by  the 
investigating  authority  of  persons  who  have  been  served  in  the 
proceeding leading to the final determination;

(jj) Under Secretary means the Under Secretary for International Trade, 
U.S. Department of Commerce, or designee;

(kk) United States Section of the Secretariat means, for the purposes of 
filing,  United  States  Secretary,  NAFTA Secretariat,  room 2061,  U.S. 
Department  of  Commerce,  14th  and  Constitution  Avenue,  NW., 
Washington, D.C. 20230.

Subpart  B  -  Procedures  for  Commencing  Review  of  Final 
Determinations

§356.3 Notice of intent to commence judicial review.

A party to a proceeding who intends to commence judicial review of a 
final determination made in the United States shall file a Notice of Intent 
to Commence Judicial  Review, which shall  contain such information, 
and be in such form, manner, and style, including service requirements, 
as prescribed by the Article 1904 Panel Rules, within 20 days after:

(a) The date of publication in the FEDERAL REGISTER of the final 
determination; or

(b) The date on which the notice of the final determination was received 
by the Government of the FTA country if the final determination was not 
published in the FEDERAL REGISTER.

§356.4 Request for panel review.

A party to a proceeding who seeks panel review of a final determination 
shall  file  a  Request  for  Panel  Review,  which  shall  contain  such 



information, and be in such form, manner, and style, including service 
requirements, as prescribed by the Article 1904 Panel Rules, within 30 
days after:

(a)  The  date  of  publication  in  the  official  publication  of  the  final 
determination; or

(b) The date on which the notice of the final determination was received 
by the United States Government or the Government of the FTA country 
if the final determination was not published in the official publication.

§356.5 [Reserved]

§356.6 Receipt of notice of a scope determination by the Government of 
a FTA country.

(a) Where the Department has made a scope determination, notice of 
such determination shall be deemed received by the Government of a 
FTA country when a certified copy of the determination is delivered to 
the  chancery  of  the  Embassy  of  the  FTA country  during  its  normal 
business hours.

(b) Where feasible, the Department, or an agent therefor, will obtain a 
certificate of receipt signed by a person authorized to accept delivery of 
documents to the Embassy of the FTA country acknowledging receipt of 
the  scope  determination.  The  certificate  will  describe  briefly  the 
document being delivered to the Embassy of the FTA country, state the 
date and time of receipt, and include the name and title of the person 
who  signs  the  certificate.  The  certificate  will  be  retained  by  the 
Department in its public files pertaining to the scope determination at 
issue.

§356.7 Request to determine when the Government of a FTA country 
received notice of a scope determination.

(a)  Pursuant  to  Section  516A(g)(10)  of  the  Act  (19  U.S.C.  1516a(g)
(10)),  any  party  to  the  proceeding  may  request  in  writing  from  the 



Department  the  date  on  which  the  Government  of  a  FTA country 
received notice of a scope determination made by the Department.

(b) A request shall be made by filing a written request and the correct 
number of copies in accordance with the requirements set forth in 19 
CFR 353.31(d) and (e)(2) or 355.31(d) and (e)(2) with the Secretary of 
Commerce,  Attention:  Import  Administration,  Central  Records  Unit, 
Room B-099,  U.S.  Department  of  Commerce,  14th  and  Constitution 
Avenue, NW., Washington, D.C. 20230. A letter of transmittal must be 
bound to the original and each copy as the first page of the request.

(c) The requesting party shall serve a copy of the Request to Determine 
When  the  Government  of  [insert  name  of  applicable  FTA country] 
Received  Notice  of  a  Scope  Determination  by  first-class  mail  or 
personal service on any interested party on the Department's service list 
in accordance with the service requirements listed in 19 CFR 353.31(g) 
or 355.31(g).

(d) The Department will respond to the request referred to in paragraph 
(b) of this Section within five business days of receipt.

§356.8 Continued suspension of liquidation.

(a) In general. In the case of an administrative determination specified in 
clause  (iii)  or  (vi)  of  Section  516A(a)(2)(B)  of  the  Act  (19  U.S.C. 
1516a(a)(2)(B)(iii)  and  (vi))  and  involving  free-trade  area  country 
merchandise,  the Department  shall  not  order  liquidation of  entries  of 
merchandise covered by such a determination until  the forty-first  day 
after the date of publication of the notice described in clause (iii)  or 
receipt of the determination described in clause (vi), as appropriate. If 
requested,  the  Department  will  order  the  continued  suspension  of 
liquidation of such entries in accordance with the terms of paragraphs 
(b), (c), and (d) of this Section.

(b)  Eligibility  to  request  continued  suspension  of  liquidation.  (1)  A 
participant in a binational panel review that was a domestic party to the 
proceeding, as described in Section 771(9)(C), (D), (E), (F), or (G) of 
the  Act  (19  U.S.C.  1677(9)(C),  (D),  (E).  (F)  and  (G)),  may  request 



continued suspension of liquidation of entries of merchandise covered 
by the administrative determination under review by the panel and that 
would be affected by the panel review.

(2) A participant in a binational panel review that was a party to the 
proceeding,  as  described in  Section 771(9)(A) of  the Act  (19 U.S.C. 
1677(9)(A)),  may  request  continued  suspension  of  liquidation  of  the 
merchandise  which it  manufactured,  produced,  exported,  or  imported 
and which is covered by the administrative determination under review 
by the panel.

(c)  Request  for  continued  suspension  of  liquidation.  A  request  for 
continued suspension of liquidation must include:

(1)  The  name  of  the  final  determination  subject  to  binational  panel 
review and the case number assigned by the Department;

(2) The caption of the binational panel proceeding;

(3) The name of the requesting participant;

(4)  The  requestor's  status  as  a  party  to  the  proceeding  and  as  a 
participant in the binational panel review; and

(5)  The  specific  entries  to  be  suspended  by  name  of  manufacturer, 
producer, exporter, or U.S. importer.

(d)  Filing  and  service.  (1)  A request  for  Continued  Suspension  of 
Liquidation  must  be  filed  with  the  Assistant  Secretary  for  Import 
Administration,  room  B-099,  14th  and  Constitution  Avenue,  NW., 
Washington, DC 20230, in accordance with the requirements set forth in 
19  CFR  353.31(d)  and  (e)(2)  or  355.31(d)  and  (e)(2).  A  letter  of 
transmittal must be bound to the original and each copy as the first page 
of the request. The envelope and the first page of the request must be 
marked:  Panel  Review  -  Request  for  Continued  Suspension  of 
Liquidation. The request may be made no earlier than the date on which 
the first request for binational panel review is filed.



(2) The requesting party shall serve a copy of the Request for Continued 
Suspension of Liquidation on the United States Secretary and all parties 
to  the  proceeding  in  accordance  with  the  requirements  of  19  CFR 
353.31(g) or 19 CFR 355.31(g).

(e) Termination of Continued Suspension. Upon completion of the panel 
review, including any panel review of remand determinations and any 
review by an extraordinary challenge committee,  the Department will 
order  liquidation  of  entries,  the  suspension  of  which  was  continued 
pursuant to this Section.

Subpart C - Proprietary and Privileged Information

§356.9 Persons authorized to receive proprietary information.

Persons described in paragraphs (a), (d), (e), (f) and (g) of this Section 
shall,  and persons described in paragraphs (b) and (c) of this Section 
may, be authorized by the Department to receive access to proprietary 
information if they comply with this Subpart and such other conditions 
imposed upon them by the Department:

(a)  The  members  of,  and  appropriate  staff  of,  a  binational  panel  or 
extraordinary challenge committee;

(b) Counsel to participants in panel reviews and professionals retained 
by, or under the direction or control of such counsel, provided that the 
counsel  or  professional  does  not  participate  in  competitive  decision-
making  activity  (such  as  advice  on  production,  sales,  operations,  or 
investments, but not legal advice) for the participant represented or for 
any person who would gain competitive advantage through knowledge 
of the proprietary information sought;

(c)  Other  persons  who  are  retained  or  employed  by  and  under  the 
direction or control of a counsel or professional, panelist, or committee 
member who has been issued a protective order, such as paralegals, law 
clerks, and secretaries, if such other persons are:



(1) Not involved in the competitive decision-making of a participant to 
the  panel  review  or  for  any  person  who  would  gain  competitive 
advantage through knowledge of the proprietary information sought; and

(2) Have agreed to be bound by the terms set forth on the application for 
protective order of the counsel or professional, panelist, or committee 
member;

(d) Each Secretary and every member of the staff of the Secretariat;

(e) Such officials of the United States Government (other than an officer 
or  employee  of  the  investigating  authority  that  issued  the  final 
determination  subject  to  review)  as  the  United  States  Trade 
Representative  informs  the  Department  require  access  to  proprietary 
information  for  the  purpose  of  evaluating  whether  the  United  States 
should  seek  an  extraordinary  challenge  committee  review of  a  panel 
determination;

(f) Such officials of the Government of a FTA country as an authorized 
agency of the FTA country informs the Department require access to 
proprietary information for the purpose of evaluating whether the FTA 
country should seek an extraordinary challenge committee review of a 
panel determination; and

(g) Every court reporter, interpreter and translator employed in a panel 
or extraordinary challenge committee review.

§356.10 Procedures for obtaining access to proprietary information.

(a) Persons who must file an application for disclosure under protective 
order. In order to be permitted access to proprietary information in the 
administrative record of a final determination under review by a panel, 
all persons described in §§356.9 (a), (b), (d), (e), (f) and (g) shall file an 
application for  a  protective  order.  The procedures  for  applying  for  a 
protective order described in paragraph (b) of this Section apply as well 
to amendments or modifications filed by persons described in §356.9.



(b)  Procedures  for  applying  for  a  protective  order.  (l)  Contents  of 
applications.  (i)  The  Department  has  adopted  application  forms  for 
disclosure  of  proprietary  information  which  are  available  from  the 
United States  Section of  the Secretariat  or  the Central  Records Unit, 
room  B-099,  U.S.  Department  of  Commerce,  14th  and  Constitution 
Avenue, NW., Washington, DC 20230. The application forms may be 
amended from time to time.

(ii)  Such  forms  require  the  applicant  to  submit  a  personal  sworn 
statement stating, in addition to such other terms as the Department may 
require, that the applicant shall:

(A) Not disclose any proprietary information obtained under protective 
order and not otherwise available to the applicant, to any person other 
than:

(1) An official of the Department involved in the particular panel review 
in which the proprietary information is part of the administrative record;

(2) The person from whom the information was obtained;

(3) A person who has been granted access to the proprietary information 
at issue under §356.9; and

(4) A person employed by and under the direction or control of a counsel 
or professional, panelist, or committee member who has been issued a 
protective  order,  such  as  a  paralegal,  law clerk,  or  secretary  if  such 
person:

(i) Is not involved in competitive decision-making for a participant in the 
panel review or for any person that would gain competitive advantage 
through knowledge of the proprietary information sought; and

(ii) Has agreed to be bound by the terms set forth in the application for 
protective  order  by  the  counsel,  professional,  panelist,  or  committee 
member;



(B) Not use any of the proprietary information not otherwise available to 
the applicant  for  purposes other  than proceedings pursuant  to  Article 
1904 of the Agreement;

(C) Upon completion of the panel review, or at such earlier date as may 
be determined by the Department, return to the Department or certify to 
the  Department  the  destruction  of  all  documents  released  under  the 
protective  order  and  all  other  documents  containing  the  proprietary 
information  (such  as  briefs,  notes,  or  charts  based  on  any  such 
information received under the protective order); and

(D)  Acknowledge  that  breach  thereof  may  subject  the  signatory  to 
sanctions under §356.12.

(2) Timing of application for disclosure under protective order.

(i) Persons described in §356.9(a) (panelists, etc.). A person described in 
§356.9(a) may file an application after a Notice of Request for Panel 
Review has been filed with the Secretariat.

(ii) Persons described in §356.9(b) (counsel, etc.). A person described in 
§356.9(b) may file an application at any time but not before that person 
files a Complaint or a Notice of Appearance.

(iii)  Persons  described  in  §356.9(d)  (Secretaries,  etc.).  A  person 
described  in  §356.9(d)  shall  file  an  application  immediately  upon 
assuming official responsibilities in the Secretariat.

(iv) Persons described in §356.9 (e), (f) or (g) (designated Government 
officials or court reporters, etc.). A person described in §356.9 (e), (f) or 
(g)  shall  file  an  application  before  seeking  or  obtaining  access  to 
proprietary information.

(3) Filing of applications. A person described in §356.9 (a), (b), (d), (e), 
(f)  or  (g)  shall  file  the  completed  original  and  five  copies  of  an 
application with the United States Section of the Secretariat which, in 
turn, shall  submit the original and one copy of the application to the 



Department. A letter of transmittal must be bound to the original and 
each copy as the first page of the document.

(4) Service of applications.

(i) Persons described in §356.9(b) (counsel, etc.). A person described in 
§356.9(b)  who  files  an  application  before  the  expiration  of  the  time 
period fixed under the Article 1904 Panel Rules for filing a Notice of 
Appearance in the panel review shall serve one copy of the application 
on each person listed on the service list in accordance with paragraphs 
(b)(4) (ii) and (iii) of this Section. In any other case, such person shall 
serve one copy of  the application on each participant,  other than the 
investigating authority, in accordance with paragraphs (b)(4)(ii) and (iii) 
of this Section.

(ii) Method of service. A document may be served by:

(A) Delivering a copy of the document to the service address of  the 
participant;

(B)  Sending  a  copy  of  the  document  to  the  service  address  of  the 
participant by facsimile transmission or by expedited delivery courier or 
expedited mail service; or

(C) Personal service on the participant.

(iii) Proof and date of service. A proof of service shall appear on, or be 
affixed  to,  the  document.  Where  a  document  is  served  by  expedited 
delivery courier or expedited mail service, the date of service set out in 
the affidavit of service or certificate of service shall be the day on which 
the document is consigned to the expedited delivery courier service or 
expedited mail service.

(5) Release to employees of panelists, committee members, and counsel 
or professionals. A person described in §356.9(c), including a paralegal, 
law  clerk,  or  secretary,  may  be  permitted  access  to  proprietary 
information  disclosed  under  protective  order  by  the  counsel, 
professional,  panelist,  or  extraordinary  challenge  committee  member 



who retains or employs such person, if such person has agreed to the 
terms of the protective order issued to the counsel, professional, panelist, 
or extraordinary challenge committee member, by signing and dating a 
completed  copy  of  the  application  for  protective  order  of  the 
representative counsel, professional, panelist or extraordinary challenge 
committee member in the location indicated in that application.

(6)  Counsel  or  Professional  who  retains  access  to  proprietary 
information under  a  protective order  issued during the  administrative 
proceeding.  A person  described  in  §356.9(b)  who  has  been  granted 
access  to  proprietary  information  under  protective  order  during  an 
administrative  proceeding  that  resulted  in  a  final  determination  that 
becomes the subject of panel review may, if permitted by the terms of 
the protective order previously issued by the Department,  retain such 
information  until  the  applicant  receives  a  protective  order  under  this 
part.

(c) Issuance and service of protective orders. (1) Persons described in 
§356.9(a) (panelists, etc.).

(i)  Upon receipt  by  the  Department  of  an  application from a  person 
described  in  §356.9(a),  the  Department  will  issue  a  protective  order 
authorizing  disclosure  of  proprietary  information  included  in  the 
administrative record of the final determination that is the subject of the 
panel review at issue. The Department shall transmit the original and 
four copies of the protective order to the United States Section of the 
Secretariat which, in turn, shall transmit the original to the applicant and 
serve  one  copy  of  the  order  on  each  participant,  other  than  the 
investigating authority, in accordance with paragraphs (b)(4)(ii) and (iii) 
of this Section.

(ii)  A  member  of  a  binational  panel  or  extraordinary  challenge 
committee  proceeding  initiated  under  the  United  States-Canada  Free 
Trade  Agreement  to  whom the  Department  issues  a  protective  order 
must  countersign  the  protective  order  and  return  one  copy  of  the 
countersigned  protective  order  to  the  United  States  Section  of  the 
Secretariat.



(2) Persons described in §356.9 (b) or (c) (counsel, etc., or paralegals, 
etc.).

(i) Opportunity to object to disclosure. The Department will not rule on 
an application filed by a person described in §356.9(b) until at least ten 
days after the request is filed, unless there is compelling need to rule 
more expeditiously. Unless the Department has indicated otherwise, any 
person may file  an objection to the application within seven days of 
filing  of  the  application.  Any  such  objection  shall  state  the  specific 
reasons in the view of such person why the application should not be 
granted. One copy of the objection shall be served on the applicant and 
on all persons who were served with the application. Service shall be 
made in accordance with paragraphs (b)(4) (ii) and (iii) of this Section. 
Any reply to an objection will  be considered if  it  is  filed before the 
Department renders a decision.

(ii) Timing of decisions on applications. Normally, the Department will 
render a decision to approve or deny an application within 14 days. If 
any person files an objection, the Department will normally render the 
decision within 30 days.

(iii) Approval of applications. If appropriate, the Department will issue a 
protective order permitting the release of proprietary information to the 
applicant.

(iv) Denial of applications. If the Department denies an application, it 
shall issue a letter notifying the applicant of its decision and the reasons 
therefor.

(v) Issuance of protective orders. If the Department issues a protective 
order to a person described in §356.9(b), that person shall immediately 
file four copies of the protective order with the United States Section of 
the Secretariat and shall serve one copy of the order on each participant, 
other than the investigating authority, in accordance with paragraphs (b)
(4) (ii) and (iii) of this Section.

(3)  Persons described in §356.9 (d)  or  (g)  (Secretaries,  etc.,  or  court 
reporters, etc.). Upon receipt by the Department of an application from a 



person  described  in  §356.9  (d)  or  (g),  the  Department  will  issue  a 
protective order authorizing disclosure of proprietary information to the 
applicant. The Department shall transmit the original and four copies of 
the protective order to the United States Section of the Secretariat.

(4)  Persons  described  in  §356.9  (e)  or  (f)  (designated  Government 
officials). (i) Upon receipt by the Department of an application from a 
person  described  in  §356.9  (e)  or  (f),  the  Department  will  issue  a 
protective  order  authorizing  disclosure  of  proprietary  information 
included in the record of the panel review at issue. The Department shall 
transmit the original and four copies of the protective order to the United 
States  Section  of  the  Secretariat  which,  in  turn,  shall  transmit  the 
original to the applicant and serve one copy of the document on each 
participant,  other  than the  investigating authority,  in  accordance with 
paragraphs (b)(4) (ii) and (iii) of this Section.

(d) Modification or revocation of protective orders. (1) Notification. If 
any person believes that changed conditions of fact or law, or the public 
interest, may require that a protective order issued pursuant to paragraph 
(c) of this Section be modified or revoked, in whole or in part,  such 
person may notify the Department in writing. The notification shall state 
the  changes  desired  and  the  changed  circumstances  warranting  such 
action and shall include materials and argument in support thereof. Such 
notification shall be served by the person submitting it upon the person 
to whom the protective order was issued. Responses to the notification 
may be filed within 20 days  after  the notification is  filed  unless  the 
Department indicates otherwise. The Department may also consider such 
action on its own initiative.

(2) Issuance of modification or revocation. If the Department modifies 
or revokes a protective order pursuant to paragraph (d) of this Section, 
the  Department  shall  transmit  the  original  and  four  copies  of  the 
modification or Notice of Revocation to the United States Section of the 
Secretariat  which, in turn, shall transmit the original to the person to 
whom  the  protective  order  was  issued  and  serve  one  copy  on  each 
participant,  other  than the  investigating authority,  in  accordance with 
paragraphs (b)(4) (ii) and (iii) of this Section.



§356.11 Procedures for obtaining access to privileged information.

(a) Persons who may apply for access to privileged information under 
protective order and filing of applications. (1) Panelists.

(i)  If  a  panel  decides  that  in  camera  examination  of  a  document 
containing  privileged  information  in  an  administrative  record  is 
necessary in order for the panel to determine whether the document, or 
portions  thereof,  should  be  disclosed  under  a  Protective  Order  for 
Privileged Information, each panelist who is to conduct the in camera 
review, pursuant to the rules of procedure adopted by the United States 
and  the  free-trade  area  countries  to  implement  Article  1904  of  the 
Agreement, shall submit an application for disclosure of the privileged 
information  under  Protective  Order  for  Privileged  Information  to  the 
United States Section of the Secretariat for filing with the Department; 
and

(ii)  If  a  panel  orders  disclosure  of  a  document  containing  privileged 
information, any panelist who has not filed an application pursuant to 
paragraph  (a)(1)(i)  of  this  Section  shall  submit  an  application  for 
disclosure of  the privileged information under  a Protective Order  for 
Privileged Information to the United States Section of the Secretariat for 
filing with the Department.

(2) Designated officials of the United States Government. Where, in the 
course of a panel review, the panel has reviewed privileged information 
under a Protective Order for  Privileged Information,  and the issue to 
which such information pertains is relevant to the evaluation of whether 
the United States should request an extraordinary challenge committee, 
each official of the United States Government (other than an officer or 
employee  of  the  investigating  authority  that  issued  the  final 
determination  subject  to  review)  whom  the  United  States  Trade 
Representative informs the Department requires access for the purpose 
of such evaluation shall file the completed original and five copies of an 
application for a Protective Order for Privileged Information with the 
United States Section of the Secretariat which, in turn, shall submit the 
original and one copy of the application to the Department.



(3) Designated officials of the government of a FTA country. Where, in 
the  course  of  a  panel  review,  the  panel  has  reviewed  privileged 
information under a Protective Order for Privileged Information, and the 
issue to which such information pertains is relevant to the evaluation of 
whether the Government of an involved FTA country should request an 
extraordinary challenge committee, each official of the Government of 
the involved FTA country whom an authorized agency of the involved 
FTA country informs the Department requires access for the purpose of 
such evaluation shall file the completed original and five copies of an 
application for a Protective Order for Privileged Information with the 
United States Section of the Secretariat which, in turn, shall submit the 
original and one copy of the application to the Department.

(4)  Members  of  an  extraordinary  challenge  committee.  Where  an 
extraordinary  challenge  record  contains  privileged  information  and  a 
Protective Order  for  Privileged Information was issued to  counsel  or 
professionals representing participants in the panel review at issue, each 
member  of  the  extraordinary  challenge  committee  shall  submit  an 
application  for  a  Protective  Order  for  Privileged  Information  to  the 
United States Section of the Secretariat for filing with the Department.

(5) Counsel or a professional under the direction or control of counsel. If 
the  panel  decides,  in  accordance  with  the  Article  1904  Rules,  that 
disclosure  of  a  document  containing  privileged  information  is 
appropriate, a counsel or a professional under the direction or control of 
counsel identified in such a decision as entitled to release of information 
under  a  Protective  Order  for  Privileged  Information  shall  submit  an 
application for a Protective Order for Privileged Information. Any such 
person shall:

(i) File the completed original and five copies of an application with the 
United States Section of the Secretariat which, in turn, shall submit the 
original and one copy of the application to the Department; and

(ii) As soon as the deadline fixed under the Article 1904 Panel Rules for 
filing a Notice of Appearance in the panel review has passed, shall serve 
a copy of the application on each participant, other than the investigating 



authority,  in  accordance  with  paragraphs  (b)(4)(ii)  and  (iii)  of  this 
Section.

(6) Other designated persons. If the panel decides, in accordance with 
the Article 1904 Panel Rules, that disclosure of a document containing 
privileged information is  appropriate,  any person identified in  such a 
decision as entitled to release of information under a Protective Order 
for  Privileged  Information,  e.g.,  a  Secretary,  Secretariat  staff,  court 
reporters,  interpreters  and  translators,  or  a  member  of  the  staff  of  a 
panelist or extraordinary challenge committee member, shall submit an 
application for release under Protective Order for Privileged Information 
to  the  United  States  Section  of  the  Secretariat  for  filing  with  the 
Department.

(b)  Contents  of  applications  for  release  under  protective  order  for 
privileged  information.  (1)  The  Department  has  adopted  application 
forms for disclosure of privileged information which are available from 
the  United  States  Section of  the  Secretariat  and  the  Central  Records 
Unit,  room  B-099,  U.S.  Department  of  Commerce,  14th  and 
Constitution Avenue NW., Washington, DC 20230. These forms may be 
amended from time to time.

(2)  Such  forms  require  the  applicant  for  release  of  privileged 
information under Protective Order for Privileged Information to submit 
a personal sworn statement stating, in addition to such other conditions 
as the Department may require, that the applicant shall:

(i)  Not  disclose any privileged information obtained under  protective 
order to any person other than:

(A) An official of the Department involved in the particular panel review 
in which the privileged information is part of the record;

(B) A person who has furnished a similar application and who has been 
issued  a  Protective  Order  for  Privileged  Information  concerning  the 
privileged information at issue; and



(C) A person retained or employed by counsel, a professional, a panelist 
or extraordinary challenge committee member who has been issued a 
Protective Order  for  Privileged Information,  such as  a paralegal,  law 
clerk, or secretary, if such person has agreed to be bound by the terms set 
forth in the application for Protective Order for Privileged Information 
of  the  counsel,  professional,  panelist  or  extraordinary  challenge 
committee member by signing and dating the completed application at 
the location indicated in such application;

(ii) Use such information solely for purposes of the proceedings under 
Article 1904 of the Agreement;

(iii) Upon completion of the panel review, or at such earlier date as may 
be determined by the Department, return to the Department or certify to 
the  Department  the  destruction  of  all  documents  released  under  the 
Protective  Order  for  Privileged  Information  and  all  other  documents 
containing the privileged information (such as briefs,  notes,  or  charts 
based on any such information received under the Protective Order for 
Privileged Information); and

(iv)  Acknowledge  that  breach  thereof  may  subject  the  signatory  to 
sanctions under § 356.12 and 356.30.

(c)  Issuance  of  protective  orders  for  privileged  information.  (1) 
Panelists,  designated  government  officials  and  members  of  an 
extraordinary challenge committee.

(i) Upon receipt of an application for protective order under this Section 
from  a  panelist,  designated  government  official  or  member  of  an 
extraordinary  challenge  committee,  the  Department  shall  issue  a 
Protective  Order  for  Privileged  Information.  The  Department  shall 
transmit the original and four copies of the protective order to the United 
States  Section  of  the  Secretariat  which,  in  turn,  shall  transmit  the 
original  to  the  applicant  and  serve  one  copy  of  the  order  on  each 
participant,  other  than the  investigating authority,  in  accordance with 
§356.10(b)(4) (ii) and (iii).



(ii)  If  the  Department  issues  a  Protective  Order  for  Privileged 
Information  to  a  member  of  a  binational  panel  or  extraordinary 
challenge  proceeding  initiated  under  the  United  States-Canada  Free 
Trade Agreement, that person must countersign the protective order and 
return  one  copy  of  the  countersigned  protective  order  to  the  United 
States Section of the Secretariat.

(2) Counsel or a Professional under the direction or control of counsel. 
Upon receipt of an application for protective order under this Section 
from  a  counsel  or  a  professional  under  the  direction  or  control  of 
counsel,  the Department  shall  issue a Protective Order for  Privileged 
Information. If the Department issues a protective order to such person, 
that  person shall  immediately file  four  copies  of  the protective order 
with the United States  Section of the Secretariat  and shall  serve one 
copy  of  the  order  on  each  participant,  other  than  the  investigating 
authority, in accordance with §§356.10(b)(4) (ii) and (iii).

(3) Other designated persons described paragraph (a)(6) of this Section. 
Upon receipt of an application for protective order under this Section 
from a designated person described in paragraph (a)(6) of this Section, 
the Department shall issue a Protective Order for Privileged Information. 
The  Department  shall  transmit  the  original  and  four  copies  of  the 
protective order to the United States Section of the Secretariat.

(d)  Modification  or  revocation  of  protective  order  for  privileged 
information.  (1)  Notification.  If  any  person  believes  that  changed 
conditions  of  fact  or  law,  or  the  public  interest,  may  require  that  a 
Protective Order for Privileged Information be modified or revoked, in 
whole or in part, such person may notify the Department in writing. The 
notification  shall  state  the  changes  desired  and  the  changed 
circumstances warranting such action and shall  include materials  and 
argument in support thereof.  Such notification shall  be served by the 
person submitting it upon the person to whom the Protective Order for 
Privileged Information was issued. Responses to the notification may be 
filed within 20 days after the notification is filed unless the Department 
indicates otherwise. The Department may also consider such action on 
its own initiative.



(2) Issuance of modification or revocation. If the Department modifies 
or  revokes  a  Protective  Order  for  Privileged  Information pursuant  to 
paragraph (d) of this Section, the Department shall transmit the original 
and  four  copies  of  the  modification  or  Notice  of  Revocation  to  the 
United States Section of the Secretariat which, in turn, shall transmit the 
original to the person to whom the protective order was issued and serve 
one copy on each participant, other than the investigating authority, in 
accordance with §356.10(b)(4) (ii) and (iii).

Subpart D - Violation of a Protective Order or a Disclosure Undertaking

§356.12  Sanctions  for  violation  of  a  protective  order  or  disclosure 
undertaking.

(a)  A person,  other  than  a  person  exempted  from  this  part  by  the 
provisions  of  Section  777f(f)(4)  of  the  Act  (19  U.S.C.  1677f(f)(4)), 
determined  under  this  part  to  have  violated  a  protective  order  or  a 
disclosure undertaking may be subjected to any or all or the following 
sanctions:

(1) Liable to the United States for a civil penalty not to exceed $100,000 
for each violation;

(2) Barred from appearing before the Department to represent another 
for a designated time period from the date of publication in an official 
publication of a notice that a violation has been determined to exist;

(3)  Denied  access  to  proprietary  information  for  a  designated  time 
period from the date of publication in an official publication of a notice 
that a violation has been determined to exist;

(4) Other appropriate administrative sanctions, including striking from 
the record of the panel review any information or argument submitted 
by, or on behalf of, the violating party or the party represented by the 
violating party; terminating any proceeding then in progress; or revoking 
any order then in effect; and



(5) Required to return material previously provided by the investigating 
authority, and all other materials containing the proprietary information, 
such as briefs, notes, or charts based on any such information received 
under a protective order or a disclosure undertaking.

(b)(1)  The  firm  of  which  a  person  determined  to  have  violated  a 
protective order or a disclosure undertaking is a partner, associate, or 
employee; any partner, associate, employer, or employee of such person; 
and  any  person  represented  by  such  person  may  be  barred  from 
appearing before the Department for a designated time period from the 
date of publication in an official publication of notice that a violation has 
been determined to exist or may be subjected to the sanctions set forth in 
paragraph (a) of this Section, as appropriate.

(2) Each person against whom sanctions are proposed under paragraph 
(b)(1) of this Section is entitled to all the administrative rights set forth 
in  this  subpart  separately and apart  from rights provided to a  person 
subject to sanctions under paragraph (a) of this Section, including the 
right to a charging letter, right to representation, and right to a hearing, 
but subject to joinder or consolidation by the administrative law judge 
under §356.23(b).

§356.13 Suspension of rules.

Upon  request  by  the  Deputy  Under  Secretary,  a  charged  or  affected 
party, or the APO Sanctions Board, the administrative law judge may 
modify or waive any rule in this subpart upon determining that no party 
will be unduly prejudiced and the ends of justice will thereby be served 
and upon notice to all parties.

§356.14 Report of violation and investigation.

(a)  An  employee  of  the  Department  or  any  other  person  who  has 
information indicating that the terms of a protective order or a disclosure 
undertaking  have  been  violated  will  provide  the  information  to  a 
Director or the Chief Counsel.



(b) Upon receiving information which indicates that a person may have 
violated the terms of a protective order or an undertaking, the Director 
will conduct an investigation concerning whether there was a violation 
of  a  protective  order  or  a  disclosure  undertaking,  and  who  was 
responsible for the violation, if any. For purposes of this subpart,  the 
Director  will  be  supervised  by  the  Deputy  Under  Secretary  with 
guidance  from  the  Chief  Counsel.  The  Director  will  conduct  an 
investigation only, if the information is received within 30 days after the 
alleged violation occurred or, as determined by the Director, could have 
been discovered through the exercise of reasonable and ordinary care.

(c) The Director will provide a report of the investigation to the Deputy 
Under Secretary, after review by the Chief Counsel, no later than 180 
days  after  receiving  information  concerning  a  violation.  Upon  the 
Director's request, and if extraordinary circumstances exist, the Deputy 
Under Secretary may grant the Director up to an additional 180 days to 
conduct the investigation and submit the report.

(d) The following examples of actions that constitute violations of an 
administrative protective order shall serve as guidelines to each person 
subject  to  a  protective  order.  These  examples  do  not  represent  an 
exhaustive list. Evidence that one of the acts described in the guidelines 
has been committed, however, shall  be considered by the Director as 
reasonable  cause  to  believe  a  person  has  violated  a  protective  order 
within the meaning of §356.15.

(1)  Disclosure  of  proprietary  information  to  any  person  not  granted 
access to that information by protective order, including an official of 
the Department or member of the Secretariat staff not directly involved 
with the panel review pursuant to which the proprietary information was 
released, an employee of any other United States, foreign government or 
international agency, or a member of the United States Congress,  the 
Canadian Parliament, or the Mexican Congress.

(2) Failure to follow the detailed procedures outlined in the protective 
order for safeguarding proprietary information, including maintaining a 
log showing when each proprietary document is used, and by whom, and 
requiring all  employees who obtain access to  proprietary information 



(under the terms of a protective order granted their employer) to sign 
and date a copy of that protective order.

(3) Loss of proprietary information.

(4) Failure to return or destroy all copies of the original documents and 
all  notes,  memoranda,  and  submissions  containing  proprietary 
information  at  the  close  of  the  proceeding  for  which  the  data  were 
obtained  by  burning  or  shredding  of  the  documents  or  by  erasing 
electronic memory, computer disk, or tape memory, as set forth in the 
protective order.

(5) Failure to delete proprietary information from the public version of a 
brief or other correspondence filed with the Secretariat.

(6) Disclosure of proprietary information during a public hearing.

(e)  Each  day  of  a  continuing  violation  shall  constitute  a  separate 
violation.

§356.15 Initiation of proceedings.

(a) If the Deputy Under Secretary concludes, after an investigation and 
report by the Director under §356.14(c) and consultation with the Chief 
Counsel,  that  there  is  reasonable  cause  to  believe  that  a  person  has 
violated a protective order or a disclosure undertaking and that sanctions 
are appropriate for the violation, the Deputy Under Secretary will, at the 
Deputy Under Secretary's discretion, either initiate a proceeding under 
this subpart by issuing a charging letter as set forth in §356.16 or request 
that  the  authorized  agency  of  the  involved  FTA country  initiate  a 
proceeding by issuing a request  to charge as set forth in §356.17. In 
determining whether sanctions are appropriate and, if so, what sanctions 
to impose, the Deputy Under Secretary will consider the nature of the 
violation,  the resulting harm, and other relevant circumstances of  the 
case.  The  Deputy  Under  Secretary  will  decide  whether  to  initiate  a 
proceeding  no  later  than  60  days  after  receiving  a  report  of  the 
investigation.



(b) If the Department receives a request to charge from an authorized 
agency of  a FTA country, the Deputy Under Secretary will  promptly 
initiate proceedings under this part by issuing a charging letter as set 
forth in §356.16.

§356.16 Charging letter.

(a)  Contents  of  letter.  The  Deputy  Under  Secretary  will  initiate 
proceedings  by  issuing  a  charging  letter  to  each  charged  party  and 
affected party which includes:

(1) A statement of the allegation that a protective order or a disclosure 
undertaking has been violated and the basis thereof;

(2) A statement of the proposed sanctions;

(3) A statement that the charged or affected party is entitled to review the 
documents or other physical evidence upon which the charge is based 
and the method for requesting access to, or copies of, such documents;

(4) A statement that the charged or affected party is entitled to a hearing 
before an administrative law judge if requested within 30 days of the 
date of service of the charging letter and the procedure for requesting a 
hearing,  including  the  name,  address,  and  telephone  number  of  the 
person to contact if there are further questions;

(5) A statement that the charged or affected party has a right, if a hearing 
is not requested, to submit documentary evidence to the Deputy Under 
Secretary and an explanation of the method for submitting evidence and 
the date by which it must be received; and

(6) A statement that the charged or affected party has a right to retain 
counsel at the party's own expense for purposes of representation.

(b) Settlement and amendment of the charging letter. The Deputy Under 
Secretary may amend, supplement,  or withdraw the charging letter at 
any time with the approval of an administrative law judge if the interests 
of justice would thereby be served. If a hearing has not been requested, 



the Deputy Under Secretary will ask the Under Secretary to appoint an 
administrative law judge to make this determination. If a charging letter 
is withdrawn after a request for a hearing, the administrative law judge 
will  determine  whether  the  withdrawal  will  bar  the  Deputy  Under 
Secretary from seeking sanctions at  a later date for the same alleged 
violation. If there has been no request for a hearing, or if supporting 
information has not been submitted under §356.28, the withdrawal will 
not bar future actions on the same alleged violation. The Deputy Under 
Secretary and a charged or affected party may settle a charge brought 
under this subpart by mutual agreement at any time after service of the 
charging letter;  approval  of  the administrative law judge or  the APO 
Sanctions Board is not necessary.

(c)  Service  of  charging letter  on a  resident  of  the  United  States.  (1) 
Service of a charging letter on a United States resident will be made by:

(i)  Mailing  a  copy  by  registered  or  certified  mail  addressed  to  the 
charged or affected party at the party's last known address;

(ii) Leaving a copy with the charged or affected party or with an officer, 
a  managing  or  general  agent,  or  any  other  agent  authorized  by 
appointment or by law to receive service for the party; or

(iii) Leaving a copy with a person of suitable age and discretion who 
resides at the party's last known dwelling.

(2) Service made in the manner described in paragraph (c)(1) (ii) or (iii) 
of this Section shall be evidenced by a certificate of service signed by 
the person making such service, stating the method of service and the 
identity of the person with whom the charging letter was left.

(d) Service of charging letter on a non-resident. If applicable laws or 
intergovernmental agreements or understandings make the methods of 
service  set  forth  in  paragraph  (c)  of  this  Section  inappropriate  or 
ineffective,  service  of  the  charging  letter  on  a  person  who  is  not  a 
resident  of  the  United  States  may  be  made  by  any  method  that  is 
permitted by the country in which the person resides and that, in the 
opinion  of  the  Deputy  Under  Secretary,  satisfies  due  process 



requirements  under  United  States  law  with  respect  to  notice  in 
administrative proceedings.

§356.17 Request to charge.

Upon deciding to initiate a proceeding pursuant to §356.15, the Deputy 
Under Secretary will request the authorized agency of the involved FTA 
country to initiate a proceeding for imposing sanctions for violation of a 
protective order or a disclosure undertaking by issuing a letter of request 
to charge that  includes a statement of  the allegation that  a  protective 
order or a disclosure undertaking has been violated and the basis thereof.

§356.18 Interim sanctions.

(a) If the Deputy Under Secretary concludes, after issuing a charging 
letter under §356.16 and before a final decision is rendered, that interim 
sanctions are necessary to protect  the interests of the Department,  an 
authorized agency of the involved FTA country, or others, including the 
protection of proprietary information, the Deputy Under Secretary may 
petition an administrative law judge to impose such sanctions.

(b) The administrative law judge may impose interim sanctions against a 
person upon determining that:

(1) There is probable cause to believe that there was a violation of a 
protective order or a disclosure undertaking and the Department is likely 
to prevail in obtaining sanctions under this subpart;

(2) The Department, authorized agency of the involved FTA country, or 
others are likely to suffer irreparable harm if the interim sanctions are 
not imposed; and

(3)  The  interim  sanctions  are  a  reasonable  means  for  protecting  the 
rights  of  the  Department,  authorized  agency  of  the  involved  FTA 
country, or others while preserving to the greatest  extent possible the 
rights of the person against whom the interim sanctions are proposed.



(c) Interim sanctions which may be imposed include any sanctions that 
are necessary to protect the rights of the Department, authorized agency 
of the involved FTA country, or others, including, but not limited to:

(1) Denying a person further access to proprietary information;

(2)  Barring  a  person  from  representing  another  person  before  the 
Department;

(3) Barring a person from appearing before the Department; and

(4) Requiring the person to return material previously provided by the 
Department or the investigating authority of the involved FTA country, 
and all other materials containing the proprietary information, such as 
briefs, notes, or charts based on any such information received under a 
protective order or disclosure undertaking.

(d) The Deputy Under Secretary will notify the person against whom 
interim sanctions  are  sought  of  the request  for  interim sanctions  and 
provide to that person the material submitted to the administrative law 
judge to support the request. The notice will include a reference to the 
procedures of this Section.

(e) A person against whom interim sanctions are proposed has a right to 
oppose the request through submission of material to the administrative 
law judge. The administrative law judge has discretion to permit oral 
presentations and to allow further submissions.

(f) The administrative law judge will notify the parties of the decision on 
interim  sanctions  and  the  basis  therefor  within  five  days  of  the 
conclusion of oral presentations or the date of final written submissions.

(g) If interim sanctions have been imposed, the investigation and any 
proceedings under this subpart will be conducted on an expedited basis.

(h) An order imposing interim sanctions may be revoked at any time by 
the administrative law judge and expires automatically upon the issuance 
of a final order.



(i) The administrative law judge may reconsider imposition of interim 
sanctions on the basis of new and material evidence or other good cause 
shown. The Deputy Under Secretary or a person against whom interim 
sanctions have been imposed may appeal a decision on interim sanctions 
to  the  APO  Sanctions  Board,  if  such  an  appeal  is  certified  by  the 
administrative  law judge  as  necessary  to  prevent  undue  harm to  the 
Department or authorized agency of the involved FTA country, a person 
against  whom  interim  sanctions  have  been  imposed  or  others,  or  is 
otherwise in the interests of justice. Interim sanctions which have been 
imposed  remain  in  effect  while  an  appeal  is  pending,  unless  the 
administrative law judge determines otherwise.

(j) The Deputy Under Secretary may request an administrative law judge 
to  impose  emergency  interim  sanctions  to  preserve  the  status  quo. 
Emergency  interim  sanctions  may  last  no  longer  than  48  hours, 
excluding  weekends  and  holidays.  The  person  against  whom  such 
emergency interim sanctions are proposed need not be given prior notice 
or an opportunity to oppose the request for sanctions. The administrative 
law judge may impose emergency interim sanctions upon determining 
that the Department or authorized agency of the involved FTA country 
is, or others are, likely to suffer irreparable harm if such sanctions are 
not imposed and that the interests of justice would thereby be served. 
The  administrative  law  judge  will  promptly  notify  a  person  against 
whom emergency  sanctions  have  been  imposed  of  the  sanctions  and 
their duration.

(k) If a hearing has not been requested, the Deputy Under Secretary will 
request that the Under Secretary appoint an administrative law judge for 
making determinations under this Section.

(l) The Deputy Under Secretary will notify the Secretariat concerning 
the imposition or revocation of interim sanctions or emergency interim 
sanctions.

§356.19 Request for a hearing.



(a) Any party may request a hearing by submitting a written request to 
the  Under  Secretary  within  30  days  after  the  date  of  service  of  the 
charging letter.  However,  the  Deputy  Under  Secretary  may request  a 
hearing only if the interests of justice would thereby be served.

(b) Upon timely receipt of a request for a hearing, the Under Secretary 
will  appoint  an  administrative  law judge  to  conduct  the  hearing  and 
render an initial decision.

§356.20 Discovery.

(a)  Voluntary  discovery.  All  parties  are  encouraged  to  engage  in 
voluntary  discovery  procedures  regarding  any  matter,  not  privileged, 
which  is  relevant  to  the  subject  matter  of  the  pending  sanctions 
proceeding.

(b) Limitations on discovery. The administrative law judge shall place 
such limits upon the kind or amount of discovery to be had or the period 
of time during which discovery may be carried out as shall be consistent 
with the time limitations set forth in this Part.

(c)  Interrogatories  and  requests  for  admissions  or  production  of 
documents.  A  party  may  serve  on  any  other  party  interrogatories, 
requests  for  admissions,  or  requests  for  production  of  documents  for 
inspection  and  copying,  and  the  party  may  then  apply  to  the 
administrative law judge for such enforcement or protective order as that 
party deems warranted concerning such discovery. The party will serve a 
discovery request at least 20 days before the scheduled date of a hearing, 
if a hearing has been requested and scheduled, unless the administrative 
law  judge  specifies  a  shorter  time  period.  Copies  of  interrogatories, 
requests for admissions, and requests for production of documents and 
responses thereto will be served on all parties. Matters of fact or law of 
which admission is requested will be deemed admitted unless, within a 
period designated in the request (at least 10 days after the date of service 
of  the  request,  or  within  such further  time as  the  administrative  law 
judge may allow), the party to whom the request is directed serves upon 
the  requesting  party  a  sworn  statement  either  admitting  or  denying 
specifically the matters of which admission is requested or setting forth 



in detail the reasons why the party cannot truthfully either admit or deny 
such matters.

(d) Depositions. Upon application of a party and for good cause shown, 
the administrative law judge may order the taking of the testimony of 
any person who is a party, or under the control or authority of a party, by 
deposition and the production of specified documents or materials by the 
person at the deposition. The application shall state the purpose of the 
deposition and shall set forth the facts sought to be established through 
the deposition.

(e)  Supplementation  of  responses.  A party  who  has  responded  to  a 
request for discovery with a response that was complete when made is 
under no duty to supplement the party's response to include information 
thereafter acquired, except as follows:

(1) A party is under a duty to seasonably supplement the party's response 
with respect to any question directly addressed to:

(i)  The  identity  and  location  of  persons  having  knowledge  of 
discoverable matters; and

(ii)  The  identity  of  each  person  expected  to  be  called  as  an  expert 
witness at a hearing, the subject matter on which the witness is expected 
to testify, and the substance of the testimony.

(2) A party is under a duty to seasonably amend a prior response if the 
party obtains information upon the basis of which the party:

(i) Knows the response was incorrect when made; or

(ii) Knows that the response, though correct when made, is no longer 
true, and the circumstances are such that a failure to amend the response 
is in substance a knowing concealment.

(3)  A duty to supplement responses may be imposed by order of  the 
administrative law judge, agreement of the parties, or at any time prior 



to  a  hearing  through  new  requests  for  supplementation  of  prior 
responses.

(f)  Enforcement.  The  administrative  law judge  may order  a  party  to 
answer designated questions, to produce specified documents or items, 
or to take any other action in response to a proper discovery request. If a 
party does not comply with such an order, the administrative law judge 
may make any determination or enter any order in the proceedings as the 
administrative  law  judge  deems  reasonable  and  appropriate.  The 
administrative law judge may strike related charges or defenses in whole 
or in part, or may take particular facts relating to the discovery request to 
which the party failed or refused to respond as being established for 
purpose  of  the  proceeding in  accordance with  the  contentions  of  the 
party seeking discovery. In issuing a discovery order, the administrative 
law judge will consider the necessity to protect proprietary information 
and will not order the release of information in circumstances where it is 
reasonable  to  conclude  that  such  release  will  lead  to  unauthorized 
dissemination of such information.

§356.21 Subpoenas.

(a) Application for issuance of a subpoena. An application for issuance 
of a subpoena requiring a person to appear and depose or testify at the 
taking of a deposition or at a hearing shall be made to the administrative 
law judge. An application for issuance of a subpoena requiring a person 
to  appear  and depose  or  testify  and to  produce specified  documents, 
papers, books, or other physical exhibits at the taking of a deposition, at 
a prehearing conference, at a hearing, or under any other circumstances, 
shall  be  made  in  writing  to  the  administrative  law  judge  and  shall 
specify the material to be produced as precisely as possible, showing the 
general relevancy of the material and the reasonableness of the scope of 
the subpoena.

(b) Use of subpoena for discovery. Subpoenas may be used by any party 
for purposes of discovery or for obtaining documents, papers, books, or 
other physical exhibits for use in evidence, or for both purposes. When 
used  for  discovery  purposes,  a  subpoena  may  require  a  person  to 
produce  and  permit  the  inspection  and  copying  of  non-privileged 



documents, papers, books, or other physical exhibits which constitute or 
contain evidence relevant to the subject matter involved and which are in 
the possession, custody, or control of such person.

(c)  Application  for  subpoenas  for  nonparty  department  records  or 
personnel or for records or personnel of other Government agencies. (1) 
An application for issuance of a subpoena requiring the production of 
nonparty documents, papers, books, physical exhibits, or other material 
in  the  records  of  the  Department,  or  requiring  the  appearance  of  an 
official or employee of the Department, or requiring the production of 
records  or  personnel  of  other  Government  agencies  shall  specify  as 
precisely  as  possible  the  material  to  be  produced,  the  nature  of  the 
information to be disclosed, or the expected testimony of the official or 
employee, and shall contain a statement showing the general relevancy 
of the material, information, or testimony and the reasonableness of the 
scope of  the application,  together with a showing that  such material, 
information,  or  testimony or their  substantial  equivalent  could not  be 
obtained without undue hardship by alternative means.

(2)  Such  applications  shall  be  ruled  upon  by  the  administrative  law 
judge. To the extent that the motion is granted, the administrative law 
judge shall provide such terms and conditions for the production of the 
material,  the  disclosure  of  the  information,  or  the  appearance  of  the 
official or employee as may appear necessary and appropriate for the 
protection of the public interest.

(3) No application for a subpoena for production of documents grounded 
upon the Freedom of Information Act (5 U.S.C. 552) shall be entertained 
by the administrative law judge.

(d) Motion to limit or quash. Any motion to limit or quash a subpoena 
shall be filed within 10 days after service thereof, or within such other 
time as the administrative law judge may allow.

(e) Ex parte rulings on applications for subpoenas. Applications for the 
issuance of subpoenas pursuant to this Section may be made ex parte, 
and, if so made, such applications and rulings thereon shall remain ex 
parte unless otherwise ordered by the administrative law judge.



(f) Role of the Under Secretary. If a hearing has not been requested, the 
party seeking enforcement will ask the Under Secretary to appoint an 
administrative  law  judge  to  rule  on  applications  for  issuance  of  a 
subpoena under this Section.

§356.22 Prehearing conference.

(a)(1) If an administrative hearing has been requested, the administrative 
law judge will  direct the parties to attend a prehearing conference to 
consider:

(i) Simplification of issues;

(ii) Obtaining stipulations of fact and of documents to avoid unnecessary 
proof;

(iii) Settlement of the matter;

(iv) Discovery; and

(v)  Such  other  matters  as  may  expedite  the  disposition  of  the 
proceedings.

(2)  Any  relevant  and  significant  stipulations  or  admissions  will  be 
incorporated into the initial decision.

(b)  If  a  prehearing  conference  is  impractical,  the  administrative  law 
judge will direct the parties to correspond with each other or to confer by 
telephone or otherwise to achieve the purposes of such a conference.

§356.23 Hearing.

(a) Scheduling of hearing. The administrative law judge will schedule 
the  hearing  at  a  reasonable  time,  date,  and  place,  which  will  be  in 
Washington,  DC,  unless  the  administrative  law  judge  determines 
otherwise based upon good cause shown, that another location would 
better serve the interests of justice. In setting the date, the administrative 



law judge will give due regard to the need for the parties adequately to 
prepare for the hearing and the importance of expeditiously resolving the 
matter.

(b)  Joinder or consolidation.  The administrative law judge may order 
joinder or consolidation if sanctions are proposed against more than one 
party or if  violations of more than one protective order or disclosure 
undertaking are alleged if  to do so would expedite processing of the 
cases and not adversely affect the interests of the parties.

(c)  Hearing  procedures.  Hearings  will  be  conducted  in  a  fair  and 
impartial  manner  by  the  administrative  law  judge,  who  may  limit 
attendance at any hearing or portion thereof if necessary or advisable in 
order to protect proprietary information from improper disclosure. The 
rules  of  evidence prevailing in courts  of  law shall  not  apply, and all 
evidentiary  material  the  administrative  law  judge  determines  to  be 
relevant and material to the proceeding and not unduly repetitious may 
be  received  into  evidence  and  given  appropriate  weight.  The 
administrative  law  judge  may  make  such  orders  and  determinations 
regarding  the  admissibility  of  evidence,  conduct  of  examination  and 
cross-examination, and similar matters as are necessary or appropriate to 
ensure orderliness in the proceedings. The administrative law judge will 
ensure  that  a  record  of  the  hearing  will  be  taken  by  reporter  or  by 
electronic recording, and will order such part of the record to be sealed 
as is necessary to protect proprietary information.

(d) Rights of parties. At a hearing each party shall have the right to:

(1) Introduce and examine witnesses and submit physical evidence;

(2) Confront and cross-examine adverse witnesses;

(3) Present oral argument; and

(4) Receive a transcript or recording of the proceedings, upon request, 
subject  to  the administrative law judge's  orders  regarding sealing the 
record.



(e)  Representation.  Each  charged  or  affected  party  has  a  right  to 
represent himself or herself or to retain private counsel for that purpose. 
The Chief Counsel will  represent the Department,  unless the General 
Counsel  of  the  Department  determines  otherwise.  The  administrative 
law  judge  may  disallow  a  representative  if  such  representation 
constitutes a conflict of interest or is otherwise not in the interests of 
justice and may debar a representative for contumacious conduct relating 
to the proceedings.

(f) Ex parte communications. The parties and their representatives may 
not make any ex parte communications to the administrative law judge 
concerning the merits of the allegations or any matters at issue, except as 
provided in §356.18(j) regarding emergency interim sanctions.

§356.24 Proceeding without a hearing.

If no party has requested a hearing, the Deputy Under Secretary, within 
40 days after the date of service of a charging letter, will  submit for 
inclusion  into  the  record  and  provide  each charged or  affected  party 
information  supporting  the  allegations  in  the  charging  letter.  Each 
charged or affected party has the right to file a written response to the 
information and supporting documentation within 30 days after the date 
of service of the information provided by the Deputy Under Secretary 
unless the Deputy Under Secretary alters the time period for good cause. 
The Deputy Under Secretary may allow the parties to submit  further 
information and argument.

§356.25 Witnesses.

Witnesses summoned before the Department shall be paid the same fees 
and mileage that are paid witnesses in the courts of the United States.

§356.26 Initial decision.

(a)  Initial  decision.  The  administrative  law  judge,  if  a  hearing  was 
requested, or the Deputy Under Secretary will submit an initial decision 
to  the  APO  Sanctions  Board,  providing  copies  to  the  parties.  The 
administrative law judge or the Deputy Under Secretary will ordinarily 



issue the decision within 20 days of the conclusion of the hearing, if one 
was  held,  or  within  15  days  of  the  date  of  service  of  final  written 
submissions.  The  initial  decision  will  be  based  solely  on  evidence 
received into the record and the pleadings of the parties.

(b) Findings and conclusions. The initial decision will state findings and 
conclusions as to whether a person has violated a protective order or a 
disclosure undertaking; the basis for those findings and conclusions, and 
whether the sanctions proposed in the charging letter, or lesser included 
sanctions, should be imposed against the charged or affected party. The 
administrative law judge or the Deputy Under Secretary may impose 
sanctions only upon determining that the preponderance of the evidence 
supports  a  finding  of  violation  of  a  protective  order  or  a  disclosure 
undertaking and that the sanctions are warranted against the charged or 
affected party.

(c) Finality of decision. If the APO Sanctions Board has not issued a 
decision  on  the  matter  within  60  days  after  issuance  of  the  initial 
decision,  the  initial  decision  becomes  the  final  decision  of  the 
Department.

§356.27 Final decision.

(a) APO Sanctions Board. Upon request of a party, the initial decision 
will  be  reviewed by the  members  of  the  APO Sanctions  Board.  The 
Board consists of the Under Secretary for International Trade, who shall 
serve as Chairperson, the Under Secretary for Economic Affairs, and the 
General Counsel.

(b) Comments on initial decision. Within 30 days after issuance of the 
initial  decision,  a  party  may  submit  written  comments  to  the  APO 
Sanctions Board on the initial decision, which the Board will consider 
when reviewing the initial decision. The parties have no right to an oral 
presentation,  although  the  Board  may  allow  oral  argument  in  its 
discretion.

(c) Final decision by the APO Sanctions Board. Within 60 days but not 
sooner  than  30  days  after  issuance  of  an  initial  decision,  the  APO 



Sanctions  Board  may  issue  a  final  decision  which  adopts  the  initial 
decision  in  its  entirety;  differs  in  whole  or  in  part  from  the  initial 
decision,  including  the  imposition  of  lesser  included  sanctions;  or 
remands the matter to the administrative law judge or the Deputy Under 
Secretary for further consideration. The only sanctions that the Board 
can impose are those sanctions proposed in the charging letter or lesser 
included sanctions.

(d) Content's of final decision. If the final decision of the APO Sanctions 
Board does not remand the matter and differs from the initial decision, it 
will state findings and conclusions which differ from the initial decision, 
if any, the basis for those findings and conclusions, and the sanctions 
which are to be imposed, to the extent they differ from the sanctions in 
the initial decision.

(e) Public notice of sanctions. If the final decision is that there has been 
a violation of a protective order or a disclosure undertaking and that 
sanctions are to be imposed, notice of the decision will be published in 
the FEDERAL REGISTER and forwarded to the United States Section 
of the Secretariat. Such publication will be no sooner than 30 days after 
issuance of a final  decision or after  a  motion to reconsider has  been 
denied, if such a motion was filed. If the final decision is made in a 
proceeding based upon a request to charge by an authorized agency of an 
FTA country, the decision will  be forwarded to the Secretariat  of  the 
involved FTA country for  transmittal  to the authorized agency of the 
FTA  country  for  publication  in  the  official  publication  or  other 
appropriate action. The Deputy Under Secretary will also provide such 
information  to  the  ethics  panel  or  other  disciplinary  body  of  the 
appropriate bar associations or other professional associations whenever 
the Deputy Under Secretary subjects a charged or affected party to a 
sanction under §356.12(a)(2) and to any Federal agency likely to have 
an interest in the matter and will cooperate in any disciplinary actions by 
any association or agency.

§356.28 Reconsideration.

Any party may file a motion for reconsideration with the APO Sanctions 
Board.  The  party  must  state  with  particularity  the  grounds  for  the 



motion, including any facts or points of law which the party claims the 
APO Sanctions Board has overlooked or misapplied. The party may file 
the motion within 30 days of the issuance of the final decision or the 
adoption of the initial decision as the final decision, except that if the 
motion is based on the discovery of new and material evidence which 
was not known, and could not reasonably have been discovered through 
due diligence prior to the close of the record. the party shall  file the 
motion  within  15  days  of  the  discovery  of  the  new  and  material 
evidence.  The  party  shall  provide  a  copy  of  the  motion  to  all  other 
parties. Opposing parties may file a response within 30 days of the date 
of service of the motion. The response shall be considered as part of the 
record. The parties have no right to an oral presentation on a motion for 
reconsideration,  but  the  Board  may  permit  oral  argument  at  its 
discretion. If the motion to reconsider is granted, the Board will review 
the record and affirm, modify, or reverse the original decision or remand 
the matter for further consideration to an administrative law judge or the 
Deputy Under Secretary, as warranted.

§356.29 Confidentiality.

(a) All proceedings involving allegations of a violation of a protective 
order or a disclosure undertaking shall be kept confidential until such 
time as the Department makes a final decision under these regulations, 
which is no longer subject to reconsideration, imposing a sanction.

(b) The charged party or counsel for the charged party will be, to the 
extent  possible,  granted  access  to  proprietary  information  in  these 
proceedings,  as  necessary,  under  administrative  protective  order, 
consistent with the provisions of §356.10.

§356.30  Sanctions  for  violations  of  a  protective  order  for  privileged 
information.

The provisions of this subpart shall apply to persons who are alleged to 
have violated a Protective Order for Privileged Information.


